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PREFACE. 



The aim of this Volume is to present in a small 
compass a practical view of the existing Law of 
Landlord and Tenant. Matters of merely historical 
interest, and topics collateral to the special subject, 
have been systematically excluded. It has been 
deemed unnecessary to treat of the details of judicial 
procedure, or to insert a large number of prece- 
dents of leases, since the professional reader has 
already on his shelves works on these topics of the 
highest authority and value. A few simple forms 
of leases are, however, appended, and forms of 
notices, &c., will be found in the foot notes, under 
the respective subjects to which they relate. 

The plan of the Author has been, as far as 
possible, to state the law in the language of the 
authorities by whom it was established. Hence, 
principles laid down by judges are generally given 
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iv PREFACE. 

in their own words, and the essential words of 
statutes are quoted. A concise summary of the 
effect of each enactment is attempted in the mar- 
ginal notes attached to it. 

The references to Bacon's Abridgment, not men- 
tioning any title of that work, are to the title 
" Leases," written by Lord Chief Baron Gilbert. 
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ERRATA. 



Pikg© 80, note (rf), for ** Doe t. JToy^t" read ** Doe t. Sturget?^ (the mar- 
ginal headings to this case in Taunton's Reports are wrong). 

^ 164, last line of text, for <' tenant" read " landlord." 
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CHAP. I. 

BEQUISITES TO THE EXPRESS CREATION OF THE 
RELATION OF LANDLORD AND TENANT. 

fAOl 

Sect. L Pbopebtt capable of beiko let 1 

n. peb80n8 capable of makino and takxng leases . . 2 

(1) RaBtrictions arisiiig from disability 2 

Infants • 2 

Lnnatics .. • •• .. 7 

Married women •• .. •• •• •» 9 

Aliens 13 

Conyicts .. •» •» •• .. •• 14 
Corporations •• •. .. .. ••14 

Ecclesiastical • • • • 16 
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The crown .. • 22 

Tmstees for charitable uses 22 

(2) Restrictions arising from limited interest . • . • 26 

Tenants in tail 26 
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Copyholders 29 

Joint tenants • • • . .30 
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Executors and administrators . • . • . • 80 

Agents 81 

Louies under powers • • • . • • • • 31 

Leases of settled estates 84 

Mortgagor and mortgagee . • • • • • 41 

Leases by estoppel . • • • • • . • 42 

(3) Restrictions arising from confidential relations • • 43 

in. An ACTUAL LsmNG 44 

Agreements distinguished from leases 44 

rV. Of the EXCLUSIVE POSSESSION OF THE PREMISES . • 47 

licences distinguished from leases • 47 

Occupation as senrant or agent • • • 47 



SecT^ I. — Property capable of being let. 

In accordance with the rule that whatever may be 
granted for ever may be granted for a time> leases may General rule, 
be made of all kinds of interests and possessions; not 
p. B 
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BEQUISITES TO BELATION OF LANDLOBB AND TENANT. 



Exceptions. 



only of lands and houses^ but also of goods and chattels, 
live stock and incorporeal hereditaments (a). 

But offices to which a trust is annexed {b\ or which 
concern the administration of justice^ cannot be abso- 
lutely leased for years (c). 

Dignities and honours cannot be granted for years (cf )• 
Assignments of pensions granted by the crown for 
military services are void (e). 



Sect. II. — Persons capable of making and taking 

Leases, 

Alien enemies. Alien enemies^ since they are disabled from maintain- 
ing any action or getting anything within the reahn (/), 
can neither make nor take leases of any kind of property. 
But in other cases leases for limited terms, and sub- 
ject to the obj^ervance of conditions and restrictions, 
may be gl'anted or accepted by, or on behalf of, persons 
ordinarily imable to contract, or possessing only a 
limited interest in the demised premises. 



Infants. 



(1) Restrictions arising from Disability. 

Where any person under the age of twenty-one 
years shall be seised or possessed oi{g\ or entitled to 



(a) See Bac Abr. (A.) 7. 

{V) It wonld seem that the 
patronage of a grammar-school, 
granted by letters-patent to the 
founder and his heirs, is capable 
of being leased. See Att.-Qen. r. 
Brentwood Sehool, 8 B. & Ad. 59. 

ie) Bac Abr. (A.) 8—10; 
JteyneVs Case, 9 Ck>. B., at p. 
96 b; Bbfvard t. Wood, 2 Lev. 
245 ; see also Stat. 6 & 6 Edw. 6, 
c. 16, ss. 2, 8. 

id) Bac. Abr. (A.) 10 ; Co. Lit. 



16 b ; 9 Co. R 97 b. 

(e) Stat 47 Geo. 8, sess. 2, c 25, 
s. 4; Zloyd T. Cheethamy 8 Giff. 
171; 30 L. J., Ch. 640. See 
Heald y. Hay, 3 Giff . 467 ; 31 
L. J., Ch. 811 ; Carefo t. Cooper^ 
4 Giff. 619; 88 L. J., Ch. 289; 
13 W. R 586. 

(/) See Oalvin'i Ooie, 7 Co. 
R., at p. 17. 

(^) See In re Clark, 35 L. J., 
Ch. 314; L. R., 1 Ch. 292 ; In 
re Spemer't Estates, 87 L. J.» 



FEB80NS CAPABLE OF MAKING AND TAKING LEASE& 3 

any land in fee or in tail^ or to any leasehold land for Stat. 11 Geo. 4 

& 1 Will 4 

an absolute interest, and it shall appear to the Court c. 65, s. 17. * 
of Chancery to be for the benefit of such person that a Leases ma:jr be 
lease or underlease should be made of such estates for tion of Court ' 
terms of years, for ei^couraging the erection of buildin£» ®^ Chancery. 

or the working of mines, or otherwise improying the same, 
or for fimning or other purposes, it shall be lawful for 
such infant, or his guardian in the name of such in- 
fant, by the direction of the Court of Chancery, to be 
signified by an order to be made in a sununary way 
upon the petition of such infiunt or his guardian, to 
make such lease of the land, or any part thereof, accord- 
ing to his interest therein, and to the nature of the 
tenure of such estates, for such term of years and subject 
to such rents and coyenants as the said court shall 
direct (A), 

But in no such case shall any fine be taken, and in Beqaidtefl. 
eyery such case the best rent that can be obtained, 
regard being had to the nature of the lease, shall be re- 
seryed, and the lease shall be settled and approyed of 
by a master of the said Court (i) ; and a counterpart of 
eyery such lease shall be executed by the lessee, and de- 
posited in the master's office (j) till such infiint shall 
attain twenty-one. 

Provided that no lease be made of the capital mansion- 
house and the park and grounds respectiyely held there- 
with for any period exceeding the minority of any such 
infimt. 

Oh. IS; In re Evans, 2 Mj. & K. the Bolls. See Stat. 15 & 16 Vict. 

818. c. 80. 

(A) QeeMarrur,DavU,9Jvx. (j) Now in the Beoord and 

1084. Writ Clerks^Office, Ord. 42, 

(i) Now in the chambers of a r. 3. 
Yice-Chanoellor or the Master of 

b2 



BEQUISITES TO BELATION OF ULNBLOBD AND TENANT. 



Stat 19 & 20 
Vict c. 120, 
«.2— 10. 

LeaseB of in- 
fants' settled 
estates may be 
aathorized bj 
Coort of 
Chanoeij. 



Beet 36. 



Leasesby in- 
fants not in 
panoanoeof 
BtntntaWi 



Leases of the whole or any parts of settled estates to 
which infimts are entitled, or of any rights or privileges 
affecting such estates, may be authorized by the Court 
of Chancery, upon tlie application of guardians on 
behalf of infants, fi>r the terms of years and subject 
to the provisions and restrictions contained in the 
Settled Estates Acts (A). But in the cases of infimt 
tenants in tail no application to the Court, or consent to 
any application, may be made or given by any guardian 
without the special direction of the Court. 

A lease reserving rent, granted by an in&nt otiher- 
wise than under the provisions of these statutes, may 
be avoided by him on attaining his majority (/), or by 
his heir if he dies before that event (m). It has been 
doubted whether a lease reserving no rent, or a no- 
minal rent merely, is not absolutely void, because then, 
as it is said, there is no semblance of benefit to the 
in&nt. But there is no authority for the proposition 
that the rent reserved in an infant's lease must be the 
best, in order to prevent it firom being void (n). An 
in&nt cannot avoid a lease reserving rent until he 
comes of age (o), and if the lessee is then in possession 
the lessor who desires to disaffirm the lease must manifest 
his intention to do so by some act of notoriety, as ejects 
ment, entry, demand of possession, or the like ; or must 



(A) See pott, p. 34. 

(Z) Zimeh y. Parsons, 3 Burr, 
at p. 1806 ; Slatar y. Brady, 14 
It. C. L. B., Ex. 61 ; Slat4fr y. 
THmbUf, 14 It, C. L. B., Q. B. 
842, 351 ; Bac. Abr. (B.) 11. It 
has been said, howeyer, that an 
infant cannot avoid a lease which 
is for his benefit. Per Bnller, J., 
in Madden y. White, 2 T. B., at 
p. 161. See Ketsey^s Case, Cro. 



Jac820. 

(fl») Go. lit 45 b. 

(m) Jndgment in Slater ▼. 
Brady, 14 Lr. C. L. B., Ex., at 
p. 66. See also judgment of 
Hayes, J., in Slater y. IHmble^ 
Id., at p. 356. 

(0) Bac Abr. (B.) 11 ; Slater ▼. 
Trimble, 14 Ir. C. L. B., Q. B., 
842, 852, 356. Bat see remarks 
of Parke, B., 5 Ex. 124. 
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at the least give notice (p). The execution by him of 
a new lease of the same premises to another person will 
not divest the estate created by the former demise (^). 

If the lessor^ after attaining his majority, accepts rent 
due after that event, or otherwise, either verbally or 
by deed, recognizes the lease as subsisting, he cannot 
subsequently avoid it (r). 

The lease of an infant, to be good, must be his own 
personal act. If he appoints a person to make a lease 
it does not bind the in&nt, nor is the infant's ratifica- 
tion of such lease binding («). 

The lessee can in no case avoid the lease on accoimt 
of the in&ncy of the lessor (f). 

Leases granted to in&nts may be avoided by them Leases to ior 
when they come of age; and if at that period the 
lessee disaffirms the lease, he is not liable for rent (u). 
If, however, he continues to occupy the demised pre- 
mises, and does not signify his intention to avoid the 
lease within a reasonable time aft;er attaining his ma- 
jority, he becomes liable to pay the rent (including 
arrears accrued during his minority (or) ), and to perform 
all the other obligations attached to the estate (y). If 
the premises comprised in the lease come within the 



(p) See jadgment in 8lator y. 
Bradf, 14 Ir. C. L. R, Ex., at 
p. 66. 

(S) Slator V. Brady, 14 Lr. C. 
Jlj. xv.y Ex. 61* 

(r) AihfieU Y. Athfield, W. 
Jones, 167; Smith y. Lorn, 1 Atk. 
4S9; Story t. Johnton, 2 Y. & 
C, Ex. 686; Anon., 4 Leon. 4. 
See BayUs y. Dinely, 3 M. & S., 
at p. 481. 

(«) Per Parke, B., in Doe y. 
Boherti, 16 M. & W., at p. 781. 

(Q Per Lord Mansfield, C. J., 



in Zouch y. Parsons, 3 Bnrr., at 
p. 1806. 

0*) Ket$ey*» Case, Cro. Jac 
320 ; S. C, nom. Mrton y. M- 
Uott, 2 Bnlst. 69. See 7 Bnrr. 
719. 

(or) BacAbr. (B.) 12; Zetsey's 
Quo, Cro. Jac. 820. 

(y) North Western By. Co. r, 
JIPMchael, 6 Ex. 114, 124; 20 
L. J., Ex. 97; Holmes y. Blogg, 
8 Tannt 36, 39. See KeUy y. 
Coote, 6 Ir. C. L. B. 469. 
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designation of necessaries, the in&nt lessee is liable for 
the rent {z). 
Stat 11 Geo. 4 Where any person under the age of twenty-one 
c65 8.12.' years^ or a feme covert, is entitled to any lease for 

life or years, it shall be lawful for sudi person, or his 

guardian or other person on his behalf, and for such 

feme covert or any person on her behalf, to apply to the 

Court of Chancery in England, the Courts of Eqidty 

of the Counties Palatine of Lancast^ and Durham, 

respectively, as to land within their respectiye jurisdic- 

By order of tion, by petition or motion ; and by the order and direc- 

Chancery ° ^^^ of the Said Courts respectively such in&nt or feme 

bi^ts^ ^^^ poverty or his guardian, or any person appointed in the 

n>^u^™d place of such infant or feme covert by the said Courts 

titled may be respectively, may from time to time by deed surrender 

andrraerrod. ^^'^ leBSt^ and accept in the place, and for the benefit 

of such person imder the age of twenty-one years, or 
feme covert, one or more new lease or leases of the 
premises comprised in such lease surrendered, for such 
number of lives, or for such term or terms of years 
determinable upon such number of lives, or for such 
term or terms of years absolute, as was or were men- 
tioned in the lease so surrendered at the making thereof, 
or otherwise as the said Courts nhaU respectively direct. 
Sect 15. Every lease to be renewed as aforesaid shall operate 

R^ewcdleaae ^ ^j^^ same uses, and be liable to the same trusts, 

to be to same ' 

uses, &c. as charges and conditions, as the lease surrendered would 

Bonneiidered « ^ i ■ • 

lease. have been subject to m case such surrender had not 

been made. 
Sect 16. Where any person under the age of twenty-one 

Sc^^rf years, or a feme covert, might, in pursuance of any 
Chancery in- covenant or agreement, if not under disability, be com- 

ifants nay 

accept of sur- pelled to renew any lease, it shall be lawM for such 

(2) See Lowe t. Chiffith, I Scott^ 45S. 
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in&nt^ or his guardian in the name of such infant, or renden of 
such feme covert y by the direction of the Court of jm^ne^ 
Chancery, to be signified by an order to be made in a 1®**^ 
summary way upon the petition of such in&nt or his 
guardian, or of such feme covert^ or of any person 
entitled to such renewal, from time to time to accept of 
a surrender of such lease, and to make a new lease of 
the premises comprised in such lease, for such number 
of lives, or for such term or terms determinable upon 
such number of lives, or for such term or terms of years 
absolute, as was or were mentioned in the lease so sur- 
rendered at the making thereof, or otherwise as the 
Court by such order shall direct. 

Where a lunatic is entitled to land in fee or in tail, Lanatics. 
or to leasehold land for an absolute interest, and it SJ^^^^^^*^ 

^ * Vict. c. 70, 

appears to the Lord Chancellor to be for his benefit b. 129. 

that a lease or underlease should be made thereof for l^®««« ™*y ^ 

made bj Gom- 

terms of years, for encouraging the erection of build- mittee under 

ings thereon, or for repairing buildings actually being Chancellor. 

thereon, or otherwise improving the same, ot for &rm- 

ing or other purposes, the committee of the estate may, 

in the name and on behalf of the lunatic, under order 

of the Lord Chancellor, make such lease of the land or 

any part thereof, according to the lunatic's estate and 

interest therein, and to the nature of the tenure thereof, 

for such term or terms of years, and subject to such 

rents and covenants as the Lord Chancellor shall order. 

Under the same order, leases may be made of mines Sects. 130— 

either already opened, or unopened where necessary 

for the maintenance of the lunatic or expedient; leasing Sect 183. 

powers vested in lunatics exercised ; and surrenders of Sect. 134. 

leases accepted, and new leases made, subject to certain 

conditions. 
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Sect 86. 



Stat 16 & 17 
IHcL c 70, 

8.118. 

Committee, 
mider ordei 
liordChaii' 
oeUor, may 
Burreuder and 



Stat 19 & 20 Leases of the whole or any parts of settled estates 
gg 2^io. ' *o which lunatics are entitled, or of any rights or 
Leases of Itma-^privLLeges affecting such estates, may be authorized by 
estates may be the Court of Chancery, upon the application of com- 
tiSeC^^of ^ mittees on behalf of lunatics, for the terms of years, and 
Chancery. subject to the provisions and Restrictions contained in 
the- Settled Estates Acts (a). But in the cases of 
lunatic tenants in tail, no application to the Court, or 
consent to any application, may be made or given by any 
committee without the special direction of the Court. 

Where a. lunatic is entitled to a lease for life or years, 

the committee of his estate may, in his name and on his 

behalf, under an order of the Lord Chancellor, by deed 

i^aL^ surrender the lease, and in the name and on behalf of 

the lunatic accept a new lease of the premises comprised 
renew leases to in the lease surrendered, for such number of lives or for 

which Imiatic , . ^ ^^ j • ^i i 

is entitled. such term of years as was mentioned m the lease sur- 
rendered at the making thereof, or otherwise as the 
Lord Chancellor shall order. 

Every fine upon renewal, and all reasonable charges 
incident thereto, may be paid out of the lunatic's estate^ 
or may, with intei'est, be a charge upon the leasehold 
premises, as the Lord Chancellor shall order. 

Every lease renewed shall operate to the same uses. 
Renewed lease ^^^ \yQ liable to the same trusts, charges and conditions 

to be to same 

as the lease surrendered would have been subject to if 
the surrender had not been made. 

A lease granted by or to a lunatic personally is void 
if it appears that the other contracting party knew of 
his state of mind, and took advantage of it (6). But if 
this is not proved, and especially if the contract, having 
been entered into by the other party fiurly and in good 



Sect 114. 

Expenses of 
renewal to be 
charged on 
estate. 

Sect 115. 



nses, &c. as 
snrrendered 



Leases by 
Innatic per- 
sonally. 



(a) See^'Off, p. 84. P. 679. See Brorvner.Joddrell^ 

(») Dane y. Kirkwall, 8 C. & M. fr M. 105. 
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fidth, has also been executed and completed^ and the 
property forming the subject-matter of the contract 
has been paid for and faHj enjoyed^ such contract 
cannot afterwards be set aside either by the lunatic or 
those who represent him (c). 



9 



Where by settlements or wills married women are Married 
expressly empowered to demise^ they may do so with- ^r^"\ 
out the concurrence of their husbands {d). A married may demise 
woman who has property settled to her separate use^ 
without restraint on alienation^ may, generally speakings 
dispose of it as a feme sole (e). Leases of such pro- 
perty need not be acknowledged under the Fines and 
Recoveries Act (^f). 

It shall be lawfiil for every married woman, in every Stat. 8 & 4 

. , . Will. 4 c. 74 

case except that of being tenant in tail, for which pro- bu. 77, 79. 

vision is made by this act(^), by deed to dispose of 

lands of any tenure as iully and effectually as she could 

do if she were a feme sole^ except that no such dis- With ooncnr- 

position shall be vaHd unless the husband concur in bandmaj 

the deed by which the same shall be effected, nor unless ^^^^ ?^^®?^ 

■^ ' acknowledged. 

the deed be acknowledged by her, upon her executing 
the same or afterwards, as her act and deed, before a 
judge of one of the superior com-ts at Westminster, or 
before two perpetual or two special commissioners. 

It shall be lawful for any person entitled to the pos- Stat. 19 & 20 

Vict c. 120 

session or to the receipt of the rents and profits of any g, 32. * 

(joi) Molton y. Camnmw, 2 Ex. 
487» 603 ; 4 Ex. 17; 18 L. J., Ex. 
68» 356; Beavan y. McDonnell, 
9 Ex. 309 ; 10 Ex. 184; 28 L. J., 
Ex. 94, 386. See Campbell y. 
Booptr^ 3 Sm. & G. 153 ; 24 L. 
J., Ch. 644; Baofter y. PorU- 
m^uth, 5 B. & C. 170. 

id) 3 Atk. 711. See 2700 y. 



re, 8 C. B. 657 ; 6 C. B. 718. 

{e) Per Plumer, V.-C, in Ib'an^ 
ois y. WxgteUy 1 Madd., at p. 261 ; 
Aylett y. Ashton, 1 Mj. & Cr. 
105. See stat. 33 & 34 Vict c. 98. 

(/) Ttvylor y. Meads, 34 L. J., 
Ch. 203; Adanu y. Gamble, 12 
It. Ch. Rep. 102. 

{g) Se%po8t,p.27, 
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Hasband en- 
titled to settled 
estates in right 
of his wife; 



or to unsettled 
estates in 
ri^ht of wife 
seised in fee; 
also tenant by 
the cnrtesjy 
or in dower, 
maj make 
leases not 
exceeding 
twenty-one 
years. 



Reqmaites. 



Sect 34. 

Evidence of 
execDtion of 
counterpart. 



settled estates for an estate for life^ or for a term of 
years determinable with his life^ or fi>r any greater 
estate^ either in his own right or in right of his wife 
under a settlement made since November 1st, 1856 
(^sect 44); unless the settlement shall contain an ex- 
press declaration that it shall not be lawful for such 
person to make such demise ; and also for any person 
entitled to the possession or to the receipt of the rents 
and profits of any unsettled estates as tenant by the 
curtesy^ or in dower, or in right of a wife who is seised 
in fee, without any application to the Court, to demise 
the same or any part thereof, except the principal man- 
sion-house and the demesnes thereof, and other lands 
usually occupied therewith, firom time to tune, for any 
term not exceeding twenty-one years to take eflfect in 
possession. 

Provided, that every such demise be made by deed, 
and the best rent that can reasonably be obtained be 
thereby reserved, without any fine, which rent shall be 
incident to the immediate reversion ; that such demise 
be not made without impeachment of waste, and do 
contain a covenant for payment of Ae rent, and such 
other usual and proper covenants as the lessor shall 
think fit, and also a condition of re-entry on nonpay- 
ment, for a period not less than twenty-eight days, of 
tlie rent thereby reserved, and on non-observance of 
any of the covenants or conditions therein contained; 
and provided a coimteipart of every deed of lease be 
executed by the lessee. 

The execution of any lease by the lessor or lessors 
shall be deemed sufficient evidence that a counterpart 
• of such lease has been duly executed by the lessee as 
required by this act. 
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Every demise authorized hj the preceding section Sect 33. 
shall be valid agidnst the person granting the same^ 
and all other persons entitled to estates subsequent to 
the estate of such person under ijie same settlement^ if 
the estates be settled^ and in ilie case of unsettled Against whom 
estates against all persons claiming through or under yaiid. 
the wife or husband (as the case may be) of the person 
granting the same (and also against the wife of any 
husband making such demise of estates to which he is 
entitled in right of such wife (y) ). 

Lieases of settled estates^ in which married women Sects. 2— 10, 
have limited interests, may be firanted imder the autho- ^ 

Leases of mar- 

rity of the Court of Chancery {k). ried women's 

Where a married woman shall apply to the Court, J^ay be aatho- 
or consent to an application to the Court, xmder the cScrt^^^an- 
Settled Estates Act, she shaU first be examined by the eery. 
Court, or some solicitor duly appointed by the Court ®®*^*®' ^^» ^' 
for that purpose, apart fromW Lband touching her ^S^r 
knowledge of the nature and effect of the application, 
and it shall be ascertained that she &eely desires to 
make or consent to such application. 

Subject to such examination, married women may Sect. 89. 
make or consent to any applications, whether they be 
of full age or infants. 

Leases of the freehold property of the wife, made Leases of 

^vi I a'a fro ft— 

either by husband and wife or by the husband alone, ^qi^ ^jt in 
not authorized by the above-mentioned statutes or by J2± 'Ss*^^ ^^ 
an express power, are valid, to the extent of the term, 
during the joint lives of husband and wife ( i). If not by 
deed^ such leases on the death of the husband become 

(g) Stat. 21 & 22 Vict c. 77, (i) BatemanY.AUen^Cro.'E^. 
8. 8. 437 ; Wtsoafi Case, 2 Oo. B., at 

(A) Setpoit, p. 84. p. 61 b. 
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void as against the wife suiriying and persons claiming 
under ber {k). If made by deed, they are voidable on 
the death of the husband by the vridow^ but if^ after her 
husband's decease^ she accepts rent due after that events 
or otherwise recognizes the leases as subsisting, they will 
become good and unavoidable (/)• If the widow does 
no act to disaffirm the lease, but allows the tenant to 
continue in possession during her lifetime, the lease will 
be good and subsisting up to her death ; and the rent 
which accrued due during her lifetime is recoverable 
by her executors (m). If the husband survives, and 
(having had issue by his wife bom alive, that might by 
possibility inherit the estate as her heir) becomes tenant 
by the curtesy, the lease will be good for the whole 
term, provided the husband lives so long, but upon his 
death will absolutely determine (n). 
Leases of Underleases of the leasehold proi)eriy of the wife 

hold& *"^ '^^^y ^ made by the husband in his own name, to 

commence either during his life or aft:er his decease, 
and such underleases will be valid, though the wife 
should survive (o). 
Stat 11 Geo. 4 Leases to which married women are entitled may be 

& 1 Will 4 ' . . 

c 66, as. 12, 16. Surrendered and renewed by direction of the Court 
Renewal of of Chancery (/?), and married women may also, in 

leases to wliidi 

married women certain cases, under the same direction, accept surren- 
are entitled, ^^^ ^^^ make renewals of leases ( p). 

Leases to mar^ A lease granted to a married woman may be dis- 
^®"®^ affirmed by her husband, but vests in her until he 

(A) WaUaUy. Heath, Cro. Eliz. (m) See Tbler y. Slater^ L. &« 

656 ; Harvy t. Tkonui*, Cio. Eliz. 3 Q. B., at p. 46. 

216 ; judgment in Parry y. Hii^ (n) Miller y. Maynmaring^ 

die, 2 Tannt, at p. 181. Cro. Car. 397. 

(0 Doe y. Weller, 7 T. R. 478. (o) Grute y. Looroft, Ckx Elia. 

See Toler y. Slater, 37 L. J., Q. 287 ; Bac. Abr. (C.) 16. 

B. 33; L. R., 3 Q. B. 42; Bac. ip) See anU, p. 6. 
Abr. (C.) 17. 
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expresses his dissent ((^)« After his death, however, 
the wife or her heirs may avoid the lease, unless after 
the decease of her husband she has assented to it (r). 

Keal and personal property of every description may Aliens. 
be taken, aoquiied, held and disposed of by an aUen in I'f.^^J^^ 
the same manner in aU respects as by a natural-bom ^^^^ ^^^ and 
British subject ; and a title to real and personal pro- ^P<^ ^ ^^ 
perty of every description may be derived through, property, 
from, or in succession to an alien, in the same manner 
in all respects as through, from, or in succession to 
a natural-bom British subject : Provided — 

(1.) That this section shall not confer any right on 
an alien to hold real property situate out of 
the United Kingdom, and shall not qualify 
an alien for any office, or for any mimicipal, 
parliamentary or other franchise : 
(2.) That this section shall 'not entitle an alien to 
any right or privilege as a British subject, 
except such rights and privUeges in respect 
of property as are hereby expressly given to 
him: 
(3.) That this section shall not affect any estate or 
interest in real or personal property to which 
any person has or may become entitled, either 
mediately or immediately, in possession or 
expectancy, in pursuance of any disposition 
made before the passing of this Act, or in 
pursuance of any devolution by law on the 
death of any person dying before the passing 
of this Act (12 May, 1870) («). 

(q) See end of jadgment in take lands, hooses, &c for the 

Swains t. Mohnan, Hob. 204 ; Co. parpoae of occapation or of trade 

lit. 8 a. for onj term not exceeding twentj- 

(r) Co. lit 3 a. one years. Stat 7 & 8 Yict c. 66, 

(#) Before Uiis act aliens might s. 5. 
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CoDTictiw No action at law or suit in equity fiir ihe lecoTeiy 

v^^H^ of any property, debt, or damage whatsoever shall be 

8B. 6, 8. brought by any conyict [i.e. any person against whom 

judgment of death or penal servitude has been, after 

4th July, 1870, pronounced or recorded by any Court 

of competent jurisdiction in England, Wales or Ireland, 

upon any charge of treason or felony] against any 

person during the time while he shall be subject to the 

Are incapable operation of this Act; and every such convict shall be 

ZnJ^^^^ incapable, during such time as aforesaid, of alienating 

roaidiig con- qj. charging any property, or of making any contract, 

save as hereinafter provided. 
Sect 12. The administrator («) shall have absolute power to 

Adnmiistntor i^t any part of the property of the convict as to him 
perty. shall seem fit. 

Corporeiaons. Since, as a general rule, corporations can only contract 

under seal, leases by or to them must be made by deed, 
sealed with their common seal {t). But although leases 
by corporations not so made are void, yet if the tenant 
has actually occupied and paid rent under the Toid 
instrument, and the corporation has received such rent, 
an implied tenancy from year to year may exist upon 
such of the terms of the void instrument as are appli- 
cable to that kind of tenancy, and an action may be 
maintained by the corporation for a breach of such 
terms(tt). If there has been part performance of 
a contract for a lease by a corporation not under the 

(#) Appointed nader the pro- Rem r. InhabUants of Norik 

ynAoDA of the act See pat, Jhiffield, 3 M. & S. 247. 

Chap. IV., Sect. 12, (2). («) Wood t. Ihte, 2 B. & P. 

(t) Finlay y. Brigtol and Esse- (N. R.) 247 ; Eeolenatticdl Com- 

ter Ry. 6b., 7 Ex. 409 ; 21 L. J., mimoneri y. Merral, 38 L. J^ 

Ex. 1 17. See Rex y. Inhabitants Ex. 93 ; L. B., 4 Ex. 162. 
of Chipping A<^^, 5 East, 239 ; 
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corporate Beal^ a court of equity will decree specific 
performance of such contract (v). 

Corporations may take leases of tenements or heredi- 
taments of moderate and usual lengthy such as a hus- 
bandry lease for twenty-one years (tr). But a lease for 
a term of unusual duration may incur the penalty of 
forfeiture imposed on land brought into mortmain 
under colour of a lease (x). There would seem to be 
no decision as to what length of term will have this 
effect; but it has been said that leases for one himdred 
years (y), or for eighty-one years (z), are within the 
Mortmain Acts. 

Ecclesiastical corporations are either aggregate^ con- EedesUstical. 
sisting of several persons^ as the dean and chapter of 
a cathedral; or sole, consisting of one person, as a 
bishop. 

The legislative provisions relating to leases by these 
bodies are very numerous, but the substance of the en- 
actments may be stated as follows:— 

Persons having any estate of inheritance in right of l. Enabling 
their chinches, (including prebendaries and chanceUors, ^'^ ^^^ 
treasurers and precentors of cathedral churches {a), but) 8, c. 28, ss. i, 
excepting parsons and vicars, may make leases by in- c' 17, s. 1. ' 
denture, good and effectual against the lessors and their Corporations 
successors, of lands, tenements or hereditaments com- ^^^ns^nd 
monly let for twenty years next before such leases, and J^^j^ands^ 
also rf tithes, tolls and other incorporeal hereditaments, &c.fortwenty- 

_ _, IT one years, or 

for terms not exceedmg twenty-one years or three lives three lives. 

(v) Steeven'i Hotpital y. Dyas^ in Cotton** Case, Godb., at p. 192. 

16 It. Ch. Rep. 406. («) Per Bridgman, C. J., in 

(w) See Jenu Coll, t. Gihhs, 1 Hemming y. Braha^on^ O. Bridg. 

Y. & C, Ex. 146, 147. fiep. (by Bannister), at p. 7. See 

(jb) Stat 7 £dw. 1, stat 2, c. 1. 1 Piatt on Leases, 641. 

ly) Bowlee y. Maeon, 2 Brown- (a) Bac. Abr. (£.) 49. 
low, at p. 197. Per Tanfidd, C.B., 
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from the making thereof; subject to the observance of 

certain conditions. 
Stat. 5 & 6 Any ecclesiastical corporation, aggregate or sole, 

a«! 1—9 18* except any college or corporation of vicars choral, priest 
20—82. vicars, senior vicars, cxistos and vicars, or minor canons 

and any ecclesiastical hospital or the master thereoi^ 

with the consent of the Ecclesiastical Commissioners ; 

and in the case of a lease made by any incumbent of a 
Widi certain benefice, with the consent of the patron thereof, and in 
ecclesiastical the case of certain copyholds with the consent of the 
«r?*I^T lord of the manor, testified in each case as in the act is 



ma 



,y grant 

bniiding leases mentioned (ss, 21 — 27), may by deed srant buildinfif. 

for ninety-nine , . ^ . • i /• 

years; leases repairing Or unprovmg leases for any term not exceed- 

of rannine • • . • j i i» • • 

water eaM- ^K nmety-nine years, and leases ot mines or quames, 
meuto OT mines i-unninor water, way-leaves and other like easements, 

for Bizty years. . . 

for any term not exceeding sixty years ; subject to the 

observance of the conditions and restrictions mentioned 

in the act. 

Stat. 21 & 22 In any case in which the Ecclesiastical Commissioners 

ict c. , 8. . ^^^ satisfied that the property of any ecclesiastical cor- 

Or may lease . . 

insnchman- poration, by the last-mentioned act authorized to be 
Eocl^iastical leased, might, to the permanent advantage of the estate, 
SSl^SreciL^'* be leased in any manner, any ecclesiastical corporation 

(except the corporations excepted in the said act), with 
such consents as in the said act are mentioned, and with 
the approval of the Commissioners, to be testified by 
deed under their common seal, may lease all or any 
part of their lands, houses, mines, minerals or other 
property, either in consideration of premiums or not, 
and generally in such manner as the commissioners may 
think proper (a). 
Stat 5 & 6 The incumbent of any benefice (6), with the consent 

Vict. c. 27. 

(a) This act and the preyions Man. Stat 29 & 80 Yict c 8L 
act do not apply to the Isle of Qt) See sect 16» 
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of the patron and bishop^ and^ where the lands are Incnmbents, 
copyhold^ and a lease cannot be made without his ^patron^and 
licence, with the consent of the lord of the manor, such JmsW* maj 

, , , . . lease glebe for 

consents being testified in the manner mentioned in the foarteen or 
act^ may lease by deed any part of the glebe lands, or 
other lands belonging to such benefice (except the 
parsonage house, &c., and at least ten acres of glebe, 
where the glebe is within fiye miles from the parsonage 
house), for any term not exceeding fourteen years, or 
twenty years if the lessee is to execute improvements ; 
subject to the observance of certain conditions, 

Leases granted by a spiritual corporation sole not Leases by spi* 
under the provisions of these statutes and without Sons wlFv^ 
confirmation, are valid during the life or tenure of office ^^L?''!!!!*^*^ ^^ 
of the lessor. Upon his death or other avoidance they 
become either voidable or absolutely void, according 
as the lessor has the whole or only a qualified fee 
simple (c). In the latter case the acceptance of rent 
by the successor will not set up such lease, but may 
create a tenancy firom year to year (rf). Where a lease 
by a bishop, which has been granted in consideration of 
the surrender of a prior lease by deed-poll, has been 
avoided by the successor, the first lease is not revived by 
such avoidance («)• But with the confirmation required 
by law, t. tf., in the case of a bishop, with the confirma- 
tion of his dean and chapter, and in the case of a par- 
son or vicar, with the confirmation of his patron and 
bishop, these corporations may grant leases which will 
bind their successors (^ ). 

(e) Bac. Abr. (H.) 120. A {e) Doe y. Bridget, 1 B. & Ad. 

bishop has the whole fee, a ricar 847. 

a qualified fee. (/) Bac. Abr. (G. 2) 99. See 

Id) Doe y. CoUinge, 7 C. B. (Sheen y. Jenkins, 28 Beay. 87 ; 

939 ; 18 L. J., C. P. 305, post, p. 1 De G., F. & J. 464 5 29 L. J., 

68. Ch. 605. 

F. C 
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BEQUTSTTES TO RELATION OF LANDLORD AND TENANT. 



Leases by spi- 
ritual corporar 
tions aggr^ 
gate. 

statutes. 

Stats. 1 Eliz. 
c. 19, 8. 5 ; 
13 £ll2. c. 10, 
8.3. 

Leases by spi- 
ritual corporar 
tions most 
not exceed 
twenty-one 
years and must 
observe certain 
conditioiis. 



Stat 14 Eliz. 
c 11,88. 17, 19. 

Except leases 
not exceedinof 
forty years of 
booses in 
towns, ftc 



A patron may confirm explicitlj hj deed or writing, 
or by confiequence of law; as, for instance, where a 
parson makes a lease for years to the patron, who grants 
or assigns it oyer to another (y). It is not material 
whether the confirmation be before or afi«r the TnalHng 
of the lease, provided it be made in the lifetime of the 
parties to the lease (A). 

Spiritual corporations aggregate, without any confirm 
mation, may grant leases binding on their successors (t). 

But leases made by any archbishop or bishop, master 
and fellows of any college, dean and chapter of any 
cathedral or coUegiate church, master or guardians of 
any hospital (A), parson, vicar, or any other having any 
spiritual or ecdesiastical living, of any hereditaments 
belonging to their spiritual promotion, exceeding twenly- 
one years, or three lives from the time at whidi they 
are made(f), or not reserving the accustomed yearly 
rent(m), or more, payable yearly during the term, 
though valid during the life of the corporation sole (n), 
or of the head of the corporation aggregate (o), by 
whoA they were granted, are voidable by his suc- 
cessor (p), but may be confirmed by his acceptance of 
rent &om the lessee (77). This restriction does not 
extend to leases for terms not exceeding forty years of 
houses not the capital or dwelling houses of the lessors, 
or grounds to such houses appertaining, not exceeding 



(^) Bac Abr. (6. 2) 109. 

(k) Bac. Abr. (G. 4) 114. 

(i) Bac Abr. (G. 1) 99. 

Ik) See stats. 14 Elix. c. 14; 
89 Ellz. c. 5, 8. 2. 

(I) In 1 Eliz. c. 19, '<from sncli 
time as any such lease sbaU begin." 

(m) See Doe J. Tarlforougk, 7 
Moore, 258; 1 Bing. 24 ; stat 39 
& 40 Geo. 3, c 41. 



(fi) 2 Sbep. Touch. 283 ; BisJufp 
of Salisbury's Que, 10 Co. B. 
58 b, 60 b. 

(o) Co. Lit 46 a. 

(jf) Pennington y. Oardale, 8 
H. & N. 666, 666; 27 L. J., Ex. 
438. See per Hoboyd, J., in 4 
B. & A. 217 ; Doe t. Taniere, 
12 Q. B. 998 ; 18 L. J., Q. B. 49. 
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ten acres, situate in any city, borough, town corporate 
or market town, or the suburbs of any of them ; pro- 
vided such leases are made subject to certain conditions 
specified in the statute. 

Any agreement for letting the house of residence, or Stat l & 2 
the buildings, gardens, &c., necessary for the convenient g. 59] ^ ' 
occupation of the same, belonging to any benefice, to Agreements for 

i*-i_-i ••ji 1 •11 lettlne housea, 

wnicn house any spiritual person may be required by &c. to contain 
order of the bishop to proceed and to reside therein, or <^>idition. 
which may be assigned as a residence to any curate by 
the bishop, shaQ be made in writing, and shaU contain a 
condition for avoiding the same, upon a copy of such 
order, assignment, or appointment being served upon 
the occupier thereof or left at the house, and otherwise 
shall be null and void. 

No lease of lands acquired by an ecclesiastical cor- Stat 14 & 15 

Vict. c. 104 

poration under this act can be granted by such corpo- g. 11. 
ration otherwise than firom year to year, or for a term of Lands acquired 

J. ^ ^ J under may be 

years m possession not exceeding lourteen years, and leased for 

subject to the conditions mentioned in the statute. But ^^"^**^° y®*"* 

such corporation, with the approval of the Church 

Estates Commissioners,' may grant mining or building 

leases upon such terms as the commissioners may think 

fit. 

No lease of lands acquired by any ecclesiastical cor- stat 21 & 22 
poration under this act can (except under stat 5 & 6 g 9 ' 

Vict. c. 108, or this act) be granted otherwise than Lands acquired 

jt . /»x J. j'i?_x under may be 

firom year to year, or for a term not exceedmg lourteen le^ggd f^/ 
years, subject to certain conditions. fourteen years* 

No lands assigned as the endowment of any see under stat 28 & 24 
this act can be leased otherwise than fi-om year to year g/g ^ * 
or for a term not exceeding twenty-one years, subject Lands assigned 
to certain conditions. But with the approval of the of gee may bo 
Estates Committee of the Ecclesiastical Commissioners i^e^y!°„e 

c 2 y«*"- 
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Stats. 24 & 25 
Vict c. 105 ; 
25 & 26 Vict 
c. 52. 

No lease by 
any future pre- 
bendary, rector, 
&c. to be valid 
unless made in 
pursuance of 
certain acts. 



Stat 18 Eliz. 
c. 11, 8. 2. 

Concurrent 
leases re- 
strained. 



Stat 6 & 7 
Will. 4, c. 20, 
8. 1 (r). 

Renewal of 
leases only to 
be granted 
after certain 
time. 



mining- or building or other leases may be granted upon 
such terms as they may think fit. 

It shall not be lawful for a prebendary of any pre- 
bend, not being a prebend of any cathedral or collegiate 
church, rector, vicar, perpetual curate or incumbent, 
who, after the passing of this act (6th August, 1861), 
may become possessed of, or entitled to any manors, 
lands, tenements or hereditaments belonging to any 
ecclesiastical benefice in England, to make any grant 
by copy of court-roll or lease of any such manors, 
lands, &c., in consideration of any fine, premium or 
foregift, or in any other way than under the provisions 
of the statutes 5 & 6 Vict. c. 27 ; 5 & 6 Vict c. 108 ; 
or 21 & 22 Vict. c. 57. 

Leases made by the ecclesiastical, spiritual or col- 
legiate persons mentioned in stat. 13 EUz. c. 10, of any 
of their ecclesiastical, spiritual or coUegiate lands, tene- 
ments or hereditaments, whereof any former lease for 
years is in being not to be expired, surrendered or ended 
within three years next after the making of any such 
new lease, are void (y). 

No ecclesiastical corporation,* sole or aggregate, can 
grant any new lease, by way of renewal of any lease 
which has been previously granted for two or more 
lives, until one or more of the persons for whose lives 
such lease has been made shall die, and then only for 
the surviving lives or life, and for such new life or lives 
as, together with the life or lives of such survivor or 
survivors, shall make up the number of lives, not 
exceeding three in the whole, for which such lease has 
been originally made. Leases originally granted for 
forty years may be renewed after fourteen years have 



(g) See Vivian r. Bloniberg^ 8 
Bing., N. C. 811. 



(r) Explained by stat 6 & 7 
Will. 4, c 64. 
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expired; leases for thirty years^ after ten years; and 
leases for twenty-one years, after seven years. But Sect 4. 
where it is certified that for ten years past such has 
been the usual practice, leases may be renewed at 
shorter periods. Leases granted for terms of years 
cannot be renewed for lives. 

Any spiritual person, holding any cathedral prefer- Leases to 
ment or benefice, or any curacy or lectureship, or licensed ^^n? '^^ 
or otherwise allowed to perform the duties of any eccle- Stat i & 2 
siastical office whatever, is prohibited fix>m taking to g. 28. ' 
farm for occupation by himself, by lease or otherwise, 
fi)r term of life, or years, or at will, any lands exceeding 
eighty acres in the whole, for the purpose of using, 
occupying or cultivating the same, without the permis- Beneficed 
sion in writing of the bishop of the diocese specially ^^u L^more 
given for that purpose under his hand; and every such ^^^ eiphty 
permission must specify the number of years, not ex- wlthoat per- 

•i* /» -i«-i 1 ..•• mission of 

ceeding seven, for which such permission is given ; bishop. 
under a penalty of 40«. per annum for each acre of land 
above eighty acres which such spiritual person occupies 
contrary to the provision aforesaid. 

Municipal corporations may grant leases of certain Municipal 

• •1^. in -ii*iM-i* ^ 1* corporations. 

buildings and oi ground for building on, or tor makmg ^ 
gardens, &c., for terms not exceeding seventy-five years, Will. 4, c. 76, 
either at a reserved rent or a fine, or both; but they g & z'wiil. 4, 
cannot otherwise lease their lands, tenements, or here- ^ ^^** ^' ^' 
ditaments for any term exceeding thirty-one years, building leases 
without the approbation of the Lords Commissioners of yearafm"i other 
the Treasury, or any three of them. leases for 

■" •' , thirty-one 

These corporations, however, may renew leases m years. 
cases in which, on the 5th June, 1835,they were bound by Sect 95. 
covenant or agreement, or enjoined by any deed, will or 
other document, or sanctioned by ancient usage to make 
renewal ; and also in all cases in which they had there- 
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tofiire oidinaril V made renewal of an j lease thej may 

lenew sach lease as they might hare done in case tliis 

act liad not been passed (i). 

The Crown. The crown mar lease manoiSy messoages, lands, tene- 

8^ 1 Ann. ments or hereditaments belonsriiur thereto (adTOWsons 



Majgnoit ' ^^^ Ticarages excepted) for any term not exceeding 

^^ ^^ thirty-one years, or three lives, or some tenn of years 

jetn or three determinable upon one, two or three fires ; and subject 

and bofldin ^ ^^ observance of certain conditions. Leases for the 

leases for fift j purposes of rebuQding or repairing may be granted for 

liTes. terms not exceeding fifty years, or three fives; subject 

Sect 6. also to the fulfilment of certain conditions. 
Stat 10 Geo. Lands belonmnfi: to the crown vested in the Com- 

J. R/l 90 

-^24, 26—83? missioners of Woods and Forests may be leased by 
Commiflsianen the commissioners for any term not exceeding thirty- 
Forests maj one years, or for building and certain other purposes 
^]^^jj!^![^^ for any term not exceeding ninety-nine years; subject 

m 

jean or bnild- to the observance of certain conditions. 

nig leases for 

ninety-nine As to leases of lands belonging to the Duchy of 

years. Lancaster, see stats. 48 Geo. 3, c. 73; 52 Greo. 3, 

c. 161. 

As to leases of lands belonging to the Duchy of 

Cornwall, see stat. 26 & 27 Vict c. 49, ss. 21—26. 
TheUniTer- As to leases by the Universities of Oxford, Cam- 

"^^^ bridge and Durham, and the colleges of Winchester 

and Eton, see stats. 21 & 22 YicLc. 44 ; 23 & 24 Vict 

c. 59, s. 3. 

Leases to tros- Leases of lands, tenements or hereditaments to any 

ritable uses. person or body corporate, in trust or for the benefit of 

Stat. 9 Geo. 2, any charitable uses (except leases of land for the ereo- 

' ' ' tion thereon of buildings for religious or educational 

purposes, not exceeding two acres in extent in each 

(#) See Att,'Oen, t. Oreat Tarmauth^ 21 Bear. 625. 
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case^ and hon&Jide made for a &11 and valuable conside- 
ration {i) ) wiU be absolutely void, unless the following 
requisites are observed :— 

(I.) The lease must be made by deed, sealed and Requisites, 
delivered in the presence of two or more 
credible witnesses (u), but the deed need not 
be indented (:r). 

(2.) Unless made hon& fide for a full and valuable 
consideration, actually paid at or before the 
making such lease, without fraud or collusion, 
the deed must be made twelve calendar months 
at least before the death of the lessor (includ- 
ing the days of execution and death (y)). 
Such consideration may consist whoUy or in 
part of a rent, rent-charge, or other annual 
payment reserved or made payable to the 
lessor or to any other person {x). 

(3.) The deed must be enrolled in Chancery within 
six calendar months next after the execution 
thereof (y). But upon the application by 
summons in a summary way of any person 
interested in any charitable trust the Court of 
Chancery, if satisfied, by affidavit or otherwise, 
that the deed or other instrument conveying 
the hereditaments for charitable uses was 
made really and bond fide for fiill and valuable 
consideration, actually paid at or before the 
making or perfecting thereof, or reserved by 
way of rent-charge or other annual payment, 
or partly paid at or before the making or per- 

(0 See sUt 31 & 32 Yict c. p. 98. 

44. For a list of the institutions (tt) Stat 9 Geo. 2, c. 36, ss. 1, 3. 

excepted from the act of Geo. 2, (0) Stat 24 Vict c. 9, s. 1. 

see Tndor on Charitable Uses, (y) Stat. 9 Geo. 2, c 36, s. 1. 
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fecting of such deed or other instrument^ and 
pardj reserved as aforesaid, without fraud or 
collusion, and that at the time of the applica- 
tion to the Court possession or enjoyment is 
held under such deed or instrument, and that 
the omission to enrol the same in proper time 
has arisen firom mere imiorance or inadver- 
^ or fr». 0. d^J^^on 4W ^^ 
or accident, may make an order authorizing 
the enrolment in the Court of the deed or 
instrument to which the application relates, 
and the same shall thereupon be enrolled ac- 
cordingly at any time within six calendar 
months from the date of the order, and no 
acknowledgment shall be necessary prior to 
enrolment (£)• 

(4.) The deed must be made to take effect in posses- 
sion for the charitable use intended immedi- 
ately from the making thereof (c). But every 
deed or assurance by which any land shall 
have been demised for any term of years for 
any charitable use shall be deemed to have 
been made to take effect for the charitable 
use thereby intended immediately from the 
making thereof, if the term for which such 
land shall have been thereby demised was 
thereby made to commence and take effect in 
possession at any time within one year from 
the date of such deed or assurance (if). 

(5.) The deed must be without any power of revoca- 
tion, reservation, trust, condition, limitation, 
clause or agreement whatsoever, for the benefit 

(») Stat 29 & 80 Yict c. 57, (e) Stat 9 Geo. 2, c. S6, s. 1. 
B. 2. {d) Stat 26 & 27 Vict c 106. 
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of the donor or grantor, or of any person or 
persons claiming under liim(«). But no deed 
made after 17th May, 1861, shall be deemed 
to be null and void by reason of such deed or 
assurance, or any deed forming part of the 
same transaction, containing any grant or 
reservation of any peppercorn or other nominal 
rent, or of any mines or minerals, or easement, 
or any coyenants or provisions as to the erec- 
tion,repair, position or description of buildings, 
the formation or repair of streets or roads, 
drainage or nuisances, or any covenants or 
provisions of the like nature, for the use and 
enjoyment as well of the hereditaments com- 
prised in such deed or assurance as of any 
other adjacent or neighbouring hereditaments, 
or any right of entry on nonpayment of any 
such rent, or on breach of any such covenant 
or provision, or any stipulations of the like 
nature for the benefit of the donor or grantor, 
or of any person or persons claiming imder 
him, nor (in the case of any such assurance of 
hereditaments of copyhold or customary tenure 
or of any estate or interest therein) by reason 
of the same not being made by deed, nor (in 
the case of such assurances made bond fide 
on a sale fi)r a fiill and valuable consideration) 
by reason of such consideration consisting 
wholly or partly of a rent, rent-charge, or other 
annual payment reserved or made payable to 
the vendor, or to any other person, with or 
without a right of re-entry for nonpayment 
thereof: provided always that in all reserva- 

(«) Stat 9 Geo. 2, c 86, s. 1. 
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tions authorized hj this act the donor^ grantor 
or yendor shall reserve the same benefits for 
his representatives as for himself (&)• 

(2) Restrictions arising from Limited Interest, 
Tenants in tall. Every actual tenant in tail shall have fiill power to 
Will 4^*74 dispose of for an estate in fee simple absolute, or for 
88. 15, 40. any less estate, the lands entailed, as against all persons 
may*dS)^*of ^^laiming the lands entailed by force of any estate tail 
lands entailed which shall be vested in or might be claimed by, or 

for estate in , , 

fee simple or which but for some previous act would have been 
any ess es . y^g^ ^ ^j. might have been claimed by, the person 

making the disposition, at the time of his making the 
same, and also as against all persons whose estates are 
to take effect after the determination or in defeasance of 
any such estate tail ; saving always the rights of all 
persons in respect of estates prior to the estate tail, and 
the rights of all other persons, except those against 
whom such disposition is by this act authorized to be 
made. 
Sect. 84. If at the time when any person, actual tenant in 

Where there is tail of lands under a settlement, but not entitled to the 

protector his 

consent is remainder or reversion in fee immediately expectant 

make lease ^^ the determination of his estate tail, shall be desirous 

remaindeimen ^^ making under this act a disposition of the lands 

and reyer- entailed, there shall be a protector of such settlement, 

sioners. n t ini 

the consent oi such protector shall be requisite to enable 
such actual tenant in tail to dispose of the lands entailed 
to the fiill extent to which he is hereinbefore authorized 
to dispose of the same ; but such actual tenant in tail 
may, without such consent, make a disposition under 
this act of the lands entailed, which shall be good 
against all persons who, by force of any estate tail which 

(0 Sut. 24 Vict c 9. 
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shall be Tested In or might be claimed by, or which but 
for some previous act or de&ult would have been vested 
in or might have been claimed hj, the person making 
the disposition at the time of his making the same^ shall 
claim the lands entailed. 

Every disposition of lands under this act by a tenant Sect. 40. 
in tail thereof shall be effected by some one of the 
assurances (not being a wiU) by which such tenant in 
tail could have made the disposition if his estate were 
an estate at law in fee simple absolute. Provided^ Lease must be 
nevertheless, that no disposition by a tenant in tail shall ^ ^^ ' 
be of any force either at law or in equity, under this 
act, unless made or evidenced by deed ; and that no 
disposition by a tenant in tail resting only on contract, 
either express or implied, or otherwise, and whether 
supported by a valuable or meritorious consideration or 
not, shall be of any force at law or in equity under this 
act, notwithstanding such disposition shall be made or 
evidenced by deed ; and if the tenant in tail making the Whcm tenant 

,. .,. -I 1-1 1 • -i ^1 in tail is mar- 

disposition shall pe a mamed woman, the concurrence ried woman 
of her husband shall be necessary to give effect to the c^°c2 ncTe"sI 
same ; and any deed which may be executed by her for sary. 
effecting the disposition shall be acknowledged by her 
as hereinafter directed (/). 

No assurance by which any disposition of lands shall Sect. 41. 
be effected under this act by a tenant in tail thereof l-ease for term 

•^ ^ exceeding 

(except a lease for any term not exceeding twenty-one twenty-one 
years, to commence from the date of such lease, or from mencing more 
any time not exceeding twelve calendar months from ^^ th^^*^ 
the date of such lease, where a rent shall be thereby date or rc- 

■I'-i 1- n • 11 111 scrvi^'g * rent 

reserved, which, at the tune of grantmg such lease, shall less than five- 
be a rack-rent, or not less than five-sixth parts of a rack- J^.rent*mnPt 
rent), shall have any operation under this act, unless it ^^^^®*^ '^ 

(/) See ante, p. 9. 



28 



REQUISITES TO RELATION OP LANDLORD AND TENANT. 



Stat. 19 & 20 
Vict. c. 120, 
8. 32. 

Tenants 

in tail, or for 

life of settled 

estates may 

demise for 

twentj-one 

years. 

Leases by 
tenants in tail 
not in pnr- 
suance of sta- 
tutes. 



br 

tenants for 
life not in pnr- 
snance of sta- 
tates. 



be enrolled in clianceiy within six calendar months after 
the execution thereof. 

Persons entitled to settled estates for life^ or for years 
deteiminable with life, or for any greater estate, under a 
settlement made since November 1st, 1856, may demise 
the settled estates for terms not exceeding twenty-one 
years, subject to the observance of the restrictions and 
conditions contained in the statute (t). 

A lease for years by a tenant in tail not authorized by 
the above-mentioned statutes, or by a power to lease, is 
not absolutely determined by his death, but the issue in 
tail is at liberty either to affirm or avoid it as he may 
think fit (A). His affirmance may be either expressed, 
or implied from acceptance of rent (7), or bringing an 
action for recovery thereof, or an action of waste (m). 
But to operate as an affirmance of the lease the rent 
must be accepted by the issue in tail fi*om the tenant, 
and not firom a person to whom he has underlet the 
land (m). 

Leases by a tenant for life, not in pursuance of these 
statutes or of any express power, are valid during the 
life of the lessor, but on his decease become absolutely 
Yoii(n)y and incapable of confirmation by the suc- 
ceeding owner {o). But a new tenancy firom year to 
year may be created by his acceptance of rent firom the 
tenant (/?), and where the succeeding owner has know- 
ingly permitted or encouraged the tenant to expend 



(i) See ante, p. 9. 

(*) Bac Abr. (D.) 18. 

(t) Doe y. Jenkins, 5 Bing. 
469, 476 ; 3 M. & F. 59. 

(m) Bac Abr. (D.) 19. 

(a) J)oe T. Butcher, 1 DoogL 
50; JDoe T. Archer, 1 B. & P. 
581. 



(<?) Ludford T. Barber, 1 T. 
R. 86; Jamet y. Jenkine, Boll. 
N. F. 96b; I>oe t. Butcher, 1 
Dongl. 50; Jenhine y. Church, 
Cowp. 482; Doe y. Watts, 7 T. 
R. 88. 

{p) Secpostf Chap. IL,Sect3. 
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money in improyements on the premises, the Court of 
Chancery will not allow the lease to be invalidated (;). 
As to leases by tenants for terms of years, see Under- 
leases, post. Chap. lY., Sect. 1 1. 

If a copyholder makes a lease not warranted by the Copyholders, 
custom of the manor, and without the lord's licence, 
this is a forfeiture of his copyhold ; but the lease is good 
against everybody but the lord (r), and even as between 
parties to the lease and the lord, the demise against 
custom is only a ground of forfeiture which the lord 
may waive («). It seems that a lease for a year may be 
made by a copyholder without the lord's licence or any 
special custom (f). 

All the powers to authorize and grant leases con- Stat. 21 & 22 
tained in the Settled Estates Act, 1856 (u) and this g.3.' ' ' 
act shall be deemed to include powers to the lords Lords of settled 
of settled manors to give licences to their copyhold or grant licences 
customary tenants to grant leases of lands held by them ^ ^®"^ 
of such manors to the same extent and for the same 
purposes as leases may be authorized or granted of free- 
hold hereditaments under the said act and this act. 

It shall be lawful for the lord of any manor, with the Stat, id Geo. 
consent of three-fourths of the persons having right of j' \ '. . 
common upon the wastes and commons within his consent of 
manor, at a meeting to be held after fourteen days' of commoners, 
notice, such notice to be given in the manner directed JJ^^fJ^**^ 
in the statute, at any time to demise for any term, not of wastes. 

(g) Stiles t. Cdwper, 3 Atk. J)oe r. Tresiider, 1 Q. B. 416 ; 

692. See Dann y. Spurrier, 7 10 L. J., Q. B. 160. 

Yes. 281, 235 ; Pilling r. Ar- (#) Doe y. Souifield, 6 Q. B. 

fnUage, 12 Yes. 78, 88. 492; 14 L. J., Q. B. 42. 

(r) Bac.Abr.(L6)132; Good- (t) See I^osel r, WeUh, Cro. 

lein T. Lenghnrety Cro. Eliz. 535; Jac. 403. 

(«) See post, p. 34, 
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exceeding four years^ any part of sucli wastes and com- 
mons not exceeding a twelfth part thereof for the best 
and most improved yearly rent that can by public auc- 
tion be got for the same ; the dear net rents reserved to 
the lord by any lease to be granted as aforesaid shall be 
applied in draimng, fencing, or otherwise improving 
the residue of such wastes and commons. 



Trustees. 



Joint tenants. One joint tenant may demise his share to another, 

so as to create the relationship of landlord and tenant 
between them, with a right to distrain in respect of rent 
in arrear (x). 

It has been held that a trustee of lands may grant a 
lease of reasonable duration, such as a lease for ten 
years (y). But if the trust is a simple one, and the 
cestui que trust is in possession, the trustee cannot make 
any lease without his concurrence (z). 

Executors and administrators, as they may dispose 
absolutely of tferms for years vested in them in right of 
their testators or intestates, so may they lease the same 
for any fewer number of years, and the rents reserved 
on such leases shall be assets in their hands, and go in 
a course of administration (a). An administrator can- 
not make a lease until letters of administration have 
been granted to him (£). An executor, on the other 
hand, may demise before probate (c). A lease by one 
of several executors (d) or administrators (e) is good. 



Execnton and 
admioistrators. 



(a?) Omper t. Fletcher y 6 B. 
& S. 464 ; 84 L. J., Q. B. 187 ; 
Co. lit 186 a. 

(y) See Naylor v, Amitt, 1 
Ross. &M. 501; Lewin on Trusts, 
388. 

(z) Lewin on Trnsts, 388. See 
Nalpiu Y. AcJdaiid, 3 Rasa. 273. 

(a) Bac. Abr. (L 7) 136. 



(ft) See Wanltford y. Wank^ 
ford, 1 Salk., at p. 301. 

{e) Roe Y. S^mmenett 2 W. 
BL 692, 694. 

{d) Doe T. Hayet, 7 Taunt, at 
p. 222. 

{e) See Jaeomh y. Harmood, 
2 Ves. sen. 267. 
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An agreement for a lease made with an agent who Agents, 
acts under a power of attorney, and a lease executed by 
such agent in pursuance of the agreement, effectually 
bind the principal (y*). An agent to execute a lease by 
deed must be appointed by deed {ff\ but if the lease to 
be made by the agent is not under seal he need not be 
authorized in writing (A). A steward has no general 
authority to enter into contracts for granting leases of 
farms for terms of years (t). A &rm bailiff accus- 
tomed to let from year to year upon the ordinary terms 
and to receive rents, has no authority, in law to let upon 
unusual terms unknown to the owner (A). 

It is doubtM whether an agent employed to let a 
house has an implied general authority to let persons 
into possession, but sUght evidence will be sufficient to 
show an express authority (/). 

Settlements and wills often expressly empower tenants Leases trader 
in tail or for life, or trustees, to grant leases. To P®^*"* 
powers of leasing there are usually attached conditions 
and restrictions which must be careAilly observed by 
the person exercising the power, or the lease made 
under it will be void as against persons entitled in re- 
mainder or reversion, except in the cases provided for 
by the statutes mentioned hereafter (m). Such leases, 
however, are good, as between the parties to them, by 
way of estoppel (n). 

(/) Hamilton r. Clanricarde; (k) Turner t, Hvtchimonf 2 

I Bro. P. C. 841. F. & F. 186. 

{g) Steiglitz t. Egginton, Holt, (/} Slaek y. Crefce, 2 F. & F. 69. 

N. P. 141 ; Harriian t. Jaekion^ (m) For the constmctioa of 

7 T. R. 207. powers to lease, see Sngden on 

(A) CoUi r, Trecathich, 9 Ves., Powers, Chap. XVII. 

at p. 250. («) Yellovsly v. Oower^ 11 Ex. 

(i) CoUen T. Gardiner, 21 Bear. 274 ; 24 L. J., Ex. 289. ^fs^post, 

540. p. 42. 
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Relief on de- Where in the intended exercise of a ralid power of 

fective execa- «. ■, •, , <i/\i*i*i 

tion of powers leasing a lease has been granted {o), which is, by reason 

of leasing. ^£ ^^^ non-observance or omission of some condition 

Vict c. 26, or restriction, or by reason of any other deviation fix>m 

^ * the terms of such power ( p\ invalid, such lease, in case 

Invalid lease \* ^ 

made bond fide the same have been made bondjide, and the lessee named 
wUritLe therein, his heirs, executors, administrators or assigns 
h^^^^^d^red^ (as the case may require), have entered thereunder, 
as contract for shall be Considered in equity as a contract for a grant, 
lease. &t the request of the lessee, his heirs, executors, adminis- 

trators or assigns (as the case may require), of a valid 
lease under such power, to the like purport and effect as 
such invalid lease as aforesaid, save so &r as any variation 
may be necessary in order to comply with the terms of 
such power ; and all persons who would have been bound 
by a lease lawfully granted imder such power shall be 
Lease not to be bound in equity by such contract. But no lessee under 
sons bound bj any such invalid lease as aforesaid, his heirs, executors, 
t^tare will- administrators or assigns, shall be entitled by virtue of any 
ing to confirm guch equitable contract as aforesaid to obtain any varia- 

lease withont • /T , , 11 1 , 

Tariation. tion of such lease, where the persons who would have 

been bound by such contract are willing to confirm such 
lease without variation. 
Sect 4. Where a lease granted in the intended exercise of a 

Where estate yalid power of leasinfi: is invalid by reason that at the 

of lessor con- ^ ^ ^ ^ '' ^ 

tinnes after time of the granting thereof the person granting the same 
lease might could not lawfully grant such lease, but the estate of 
faUTMMted^" ^^^ person in the hereditaments comprised in such 
bj him, lease lease shall have continued afler the time when such 

will be Talid. 

{p) When a yalid power of leas- deemed to be granted in the in- 

ing is Tested in a person granting tended exeidse of snch power, al- 

a lease, and snch lease cannot have thongh sach power be not re fe rred 

effect and continuance, according to in snch lease (sect. 5). 
to the tenns thereof, independentlj {p) Ex parte Cooper^ 34 L. J., 

of such power, such lease shall be Ch. 373. 
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lease might have been granted by him in the lawfiil 
exercise of such power, such lease shall take effect, and 
be as valid as if the same had been granted at such Iast>- 
mentioned time. 

But this act shaU not extend to any lease by an Sect. 7. 
ecclesiastical corporation or spiritual person, or to any ^x<jept in case 
lease of the possessions of any college, hospital or chari- ecclesiafitical 
table foundation, or to any lease where, before the pass- &c., or where 
ing of this act (26th June, 1849), the hereditaments y^eri8^4% 
comprised in such lease have been surrendered or relin- *be demiaed 

premises have 

quished, or recovered adversely by reason of the inva- been snrren- 
lidity thereof, or there has been any judgment or decree oovered^^ 
in any action or suit concerning the validity of such ^®"®^y* 
lease. 

Where during the continuance of the possession Stat. 13 Vict. 

n 1 7 a A 

taken imder any such invalid lease as in the above act ,* * ' * 

, , . Where revcr- 

mentioned, the person for the time being entitled (sub- Edonerisable 
ject to such possession as aforesaid) to the hereditaments ^g^i^^ i^^^ 
comprised in such lease, or to the possession or the- ^^^^ont rana- 
receipt of the rents and profits thereof, is able to confirm his request is 
such lease without variation, the lessee, his heirs, execu- gach coniirma- 
tors or administrators (as the case may require), or any °°* 
person who would have been bound by the lease if the 
same had been valid, shall, upon the request of the 
person so able to confirm the same, be bound to accept 
a confirmation accordingly; and such confirmation may 
be by memorandum or note in writing, signed by the 
persons confirming and accepting respectively, or by 
some other persons by them respectively thereunto 
lawfiilly authorized ; and after confirmation and accept- 
ance of confirmation such lease shall be valid, and shall 
be deemed to have had fi-om the granting thereof the 
same effect as if the same had been originally valid. 
F. T> 



^^w 
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Sect. 2. Where, upon or before the acceptance of rent under 

Where note ^^j g^^j^ inygjid lease, any receipt, memorandum or 

leaM is signed note in writing, confirming such lease, is signed by the 

cepthig rent, i)erson accepting such rent, or some other person by 

aii^ to^^ ^'^™ thereunto lawfully authorized, such acceptance (q) 

deemed confir- shall, as against the person so accepting such rent, be 

m&tion. 

deemed a confirmation of such lease. 
Stat. 22 & 28 A deed executed (after 13th August, 1859), in the 
8. 12. * ' presence of, and attested by two or more witnesses 
Deed attested in the manner in which deeds are ordinarily executed 
nesfies to be and attested, shall, so far as respects the execution and 
tiOT^f^regwds «^<*estation thereof, be a valid execution of a power of 
execution and appointment by deed or by any instrument in writing 
^^^d^'a^^ not testamentary, notwithstanding it shall have been 
do^ or Toting, expressly required that a deed or instrument in writing 

made in exercise of such power should be executed or 
attested with some additional or other form of execution 
or attestation or solemnity. But this provision shall 
not operate to defeat any direction in the instrument 
creating the power that the consent of any particular 
person shall be necessary to a valid execution, or that 
any act shall be performed in order to give validity to 
any appointment, having no relation to the mode of 
Donee of power executing and attesting the instrument; or prevent 
conformably ^^^ donee of a power fi-om executing it conformably to 
to power. ^Q power by writing or otherwise than by an instru- 

ment executed and attested as an ordinary deed, and 
to any such execution of a power this provisioQ shall 
not extend. 

Leases of It shall be lawful for the Court of Chancery, if it 

aet estates, ^j^^ deem it proper and consistent with a due regard 

iq) See 34 L. J., Ch. 878. 
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for the interests of all parties entitled under the settle- Stat. 19 & 20 
ment, and subject to the provisions and restrictions in g, 2. ' 

this act contained, fixnn time to time (sect. 4) to autho- Coart of 

1 1** xj^^-i / Chanoery may 

nze leases, or preliminary contracts for leases (see authorize 
sect 6), either of the whole or any parts (sect 4) of g^J^d^^tates 
any settled estates (r), or of any ri^ts or priyileges over 
or affecting any settled estates, for any purpose whatso- 
erer, whether inyolving waste or not, provided the 
following conditions be observed : 

First. Every such lease shall be made to take effect Conditions to 
in possession at or within one year next after the 
making thereof, and shall be for a term of years 
not exceeding for an agricultural or occupation 
lease twenty-one years; for a mining lease, or a 
lease of water, water-mills, way-leaves, water-leaves 
or other righte or easements, forty years; and for a 
building (or repairing {s) ) lease ninety-nine years ; 
jor where the Court shall be satisfied that it is the 
usual custom of the district and beneficial to the 
inheritance to grant (any of the above-mentioned 
leases, except agricultural leases(^)), for longer 
terms, then for such term as the Court shall 
direct. But nothing in this act shall be con- 
strued to empower the Court to authorize any lease 
beyond the extent to which, in the opinion of the 
Court, the same might have been authorized in 
the settlement by the settlor (sect. 27) : 

(r) As to the interpretation of extend to all fettlements, whether 

this term, see sect. 1 ; also stat. made before or after it came in 

21 & 22 Vict. c. 77, s. 1, and stat force (s. 44). 
27 & 2S Vict. c. 45, s. 8; In re («} Stat. 21 & 22 Yict. c. 77, 

Zain^'s Tnut, Z& L. J., Ch. 282 % s. 2. 

Be 6reen^$ Settled Uttates, 10 (t) Stat 21 & 22 Vict. c. 77, 

Jur., N. S. 1098. The proyisions s. 4. 
of the act hereinafter mentioned 

d2 
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Secondly. On every such lease shall be reserved the 
best rent(tt), or reservation in the nature of rent, 
either uniform or not, that can be reasonably 
obtained, to be made payable half-yearly or oftener, 
without taking any fine or other benefit in the 
nature of a fine : 

Thirdly. Where the lease is of any earth, coal, stone 
or mineral, a certain portion of the whole rent 
or payment reserved shall be fi:om time to time 
set aside and invested as hereinafter mentioned; 
namely, when the person entitled to the receipt of 
such rent is entitled to work such earth, &c., for 
his own benefit, one-fourth part of such rent, and 
otherwise three-fourth parts thereof, and in every 
such lease sufficient provision shall be made to 
ensure such application of the aforesaid portion of 
the rent, by the appointment of trustees or other- 
wise, as the Court shall deem expedient : 

Fourthly. No such lease shall authorize the felling of 
any trees, except so far as shall be necessary for 
the purpose of clearing the ground for any build- 
ings, excavations or other works authorized by the 
lease : 

Fifthly. Every such lease shall be by deed, and the 
lessee shall execute a counterpart thereof; but the 
execution of any lease by the lessor or lessee shall 
be deemed sufficient evidence that a counterpart of 
such lease has been duly executed by the lessee as 
required by this act (sect. 34). Every such lease 
shall contain a condition for re-entry on nonpay- 
ment of the rent for a period not less than twenty- 
eight days after it becomes due, and such covenants, 

(«) See In re MawHn's Estate, L. R., 1 £q. 286. 
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conditions and stipulations as the Court shall deem 
expedient with reference to the special circum- 
stances of the demise (sect. 3). 
Any person entitled to the possession or to the Sect. 16. 
receipt of the rents and profits of any settled estates ^PP^cation to 

*■ . , "^ made bjr 

for a term of years determinable on his deaths or for an petition, 
estate for life, or any greater estate, may apply to the 
Court, by petition in a summary way, to exercise the 
powers conferred by this act. 

The Court shall require the applicant to produce Sect. 8. 
such CTidence as it shall deem sufficient to enable it to Evidence re- 

qmred. 

ascertain the nature, value and circumstances of the 
estate, and the terms and conditions on which leases 
thereof ought to be authorized. 

Subject to the exception contained in the next sec- Sect. 17. 
tion, every application to the Court must be made with Appli^tion to 

' '' ^^ ^ ^ be made with 

the concurrence or consent of the following parties; certain con- 
namely, where there is a tenant in tail under the settle- 
ment in existence, and of full age, such tenant in tail, 
or, if there is more than one such tenant in tail, the 
first of such tenants in tail, and all persons in existence 
having any beneficial estate or interest under the settle- 
ment prior to the estate of such tenant in tail, and 
all trustees having any estate or interest on behalf of 
any unborn child prior to the estate of such tenant in 
tail: 

And in every other case the parties to concur or 
consent shall be all the persons in existence having any 
beneficial estate or interest under the settlement, and 
also all trustees having any estate or interest on behalf 
of any unborn child. 

But unless there shall be a person entitled to an Sect. 18. 
estate of inheritance whose consent or concurrence shall Petition may 

be granted 

have been refiised or cannot be obtained, it shall be without con- 
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Bent, subject to fakwfiil for the Courts if it shall think fit^ to gire effect 
non^Dflentiiiff to uiT petition. Subject to and so as not to affect the 
P««- righi eLte or interest of any person whoee consent 

or concurrence has been refused or cannot be obtained, 

or whose rights, estate or interest ought, in the opinion 

of the Court, to be excepted. 

Sect. 40. Nothing iu this act shall be construed to create any 

^° ^11^1 to obligation, at law or in equity, on any person to make 

make or con- or consent to any application to the Court, or to exercise 

sent to appli- 
cation, any power. 

Sects. 19, 20. Notice of any application to the Court under this 

Notice of g^ gi^all be inserted in such newspapers as the Court 

application to ^^ 

begiTenand shall direct, and shall be served on all trustees who 
are seised or possessed of any estate in trust for any 
person whose consent or concurrence to or in the 
application is hereby required, and on any other parties 
who, in the opinion of the Court, ought to be so seired, 
unless the Court shall think fit to dispense with such 
notice. 
Sect 20. Any person or body corporate, whether interested in 

Any person the estate or not, may apply to the Court of Chancery 

may apply to , -^ j rr j ^ ^ ^ j 

Coort to be by motion for leave to be heard in opposition to, or in 
sition to or m Support of, any application which may be made to the 

appKation ^^^ ^^^^ ^^ *^5 •^^ *® Court is hereby autho- 

under this act rized to permit such person or corporation to appear and 

be heard in opposition to, or in support of, any such 

application, on such terms as to costs or otherwise, 

and in such manner, as it shall think fit. 

Sect 26. The Court shall be at liberty to exercise any of the 

Court may powers conferred on it by this act, whether the Court 

exercise powers ^ . 

conferred by shall have already exercised any of the powers conferred 

act rsDeatcdlv 

B t t ^^ *^ *®* ^ respect of the same property or not ; but 

exercise them no such powers shall be exercised if an express dedara-* 
settlement tion or manifest intention that they shall not be exer^ 
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cised is contained in the settlement^ or may reasonably 
be inferred therefirom^ or from extrinsic circumstances 
or evidence ; provided always, that the circumstance of Maj exercise 
the settlement containing powers to effect similar pur- aettiement^on- 
poses shall not preclude the Court from exercising any ^*. ^^^ 
of the powers conferred by this act, if it shall think that porposes. 
the powers contained in the settlement ought to be 
extended. 

The power to authorize leases conferred by this act Sect 7. 
may be exercised by the Court, either by approving of ^^^ ^ ^^w^ 
particular leases, or by ordering that powers of leasing, authorized, 
in conformity with the provisions of this act, shall be 
vested either in the existing trustees of the settlement Sect 10. 
or in any other persons ; and such powers, when exer- 
cised by such trustees, shall take effect in all respects 
as if the power so vested in them had been originally 
contained in the settlement, and so as to operate (if 
necessary) by way of revocation and appointment of the 
use, or otherwise as the Court shall direct ; and the 
Court, if it shall think fit, may impose any conditions 
as to consents or otherwise on the exercise of such 
power (but, except by consent or under special circum^ 
stances, not a condition that the leases thereby autho* 
rized shall be settled by the Court (x) ), and may also 
authorize the insertion of provisions for the appoint- 
ment of new trustees from time to time for the purpose 
of exercising such powers of leasing. 

When a lease or contract for a lease has been approved Sect 9. 
by the Court, the Court shall direct what person shaQ ^^^ ^ bT*^ 
execute the same as lessor ; and the lease or contract lessor. 
executed by such person shall take effect in all respects 
as if he was at the time of the execution thereof abso- 

(«) Stat 27 & 2S Vict c 45, s. 1. 
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lutely entitled to the whole estate which is bound by the 

settlement^ and had immediately afterwards settled the 

same according to the settlement, and so as to operate 

(if necessary) by way of revocation and appointment of 

the use, or otherwise, as the Coiu^ shall direct. 

Sect. 28. After the completion of any lease under the autho- 

Lease P^n>ort- nty of the Court, and purporting to be in pursuance of 

by Court in this act, the Same shall not be invalidated on the ground 

tills act not to that the Court was not hereby empowered to authorize 

be invalidated. ^^ same; except that no such lease shall have any 

effect against any person whose concurrence in or con- 
sent to the application ought to have been obtained, 
and was not obtained. 
Sect. 29. It shall be lawftd for the Court, if it shall think fit. 

Costs of appli- to order that aU or any costs or expenses incident to any 

cations. T . . 

application under this act shall be a charge on the here- 
ditaments which are the subject of the application, or on 
any other hereditaments included in the same settlement 
and subject to the same limitations; and the Court may 
also direct that such costs and expenses shall be raised 
by sale or mortgage of a sufficient part of such heredita- 
ments, or out of the rents or profits thereof, such costs 
and expenses to be taxed as the Court shall direct. 
Sect. 6. Any leases granted under this act (or otherwise (y) ) 

leases maybe may be surrendered, either for the purpose of obtaining 

surrendered x x o 

and renewed, a renewal of the same or not; and the power to autho- 
rize leases conferred by this act shall extend to authorize 
new leases of the whole or any part of the hereditaments 
comprised in any surrendered lease. 
Sect. 43. Nothing in this act shall authorize the granting of a 

Rights of lords lease of any copyhold or customary hereditaments not 

of manors not *f r^ j ^ 

to be affected, warranted by the custom of the manor without the con- 

(y) Stat. 21 & 22 Vict c. 77, s. 6. 
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sent of the lord, nor otherwise prejudice or affect the 
rights of any lord of a manor. 

A lease made after tlie mortgage by a mortgagor in Mortgagor, 
possession^ though it may be good by way of estoppel Leases by, 
between the parties to it (z), is, generally speaking, void * gj ® "°' ' 
A8 against the mortgagee, who may eject the lessee 
without any previous notice (a). In order to create a 
tenancy between the mortgagee and the tenant let into 
possession by the mortgagor, there must be some evi- 
dence whence it may be inferred that such relation has 
been raised by mutual agreement (i). The mortgagee 
cannot, by merely giving the lessee notice of the mort- 
gage, make the lessee his tenant (i). 

Leases made before the mortgage by the mortgagor Leases before 
are binding on the mortgagee (c). ® mortgage. 

A lease granted by a mortgagee in possession, with- Leases by 
out the concurrence of the mortgagor, cannot after re- tom^S^. *° 
demption stand good as against the mortgagor (d). If 
the mortgagee grants a lease and puts the lessee in 
possession, the mortgagor may file a bill to redeem, and 
ask for an accoimt against the mortgagee, as in a case 
of wilfiil default, and thereby raise the question whether 
the rent reserved was the best that could have been 
obtained ((f). Both mortgagor and mortgagee should 
therefore concur in leasing the mortgaged property, 
and in that case the instrument will operate as the 

(z) Sec poit, p. 42 ; Doe t. (<?) Mom v. Qallimore, 1 Sm. 

Thompson, 9 Q. B. 1037. L. C. 661 ; see Rogers y. Hum- 

(a) Thunder v. Belehery 3 phreys, 4 A. & £. 299. 

East, 449; Xeeoh v. Hall, 1 (<0 See per Lord B<»nillj,M.R., 

DoagL 21. See 9 B. & C. 253. in Franklinski t. Ball, 34 L. J., 

(6) 1 Sm. L. C. 670 (6th ed.) ; Ch., at p. 164; 8, C, 88 Beav. 

Ewns V. Eauft, 9 A. & E. 342; 560. 
Brown y. Storey, 1 M. & Gr. 117. 
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demise of the mortgagee and tlie confizmatioiL of the 
mortgagor {e). 



estoppeL 



If one makes a lease for years, bj indenture, of lands 
wherein he has no estate at the time when such lease is 
made, and afterwards purchases those hinds, or other- 
wise acquires a legal interest in them, this will make 
good and unaroidable his lease, as well as if he had 
been in the actual possesion and seisin thereof at the 
time when such lease was made; because he having, by 
indenture, expressly demised those lands, is by his own 
act estopped from saying he did not demise them (f). 
The tenant and those claiming under Um (ff), so long 
as they continue in possession under the lease (A), are 
in like manner estopped from disputing the title of the 
landlord from whom he reoeiTed possession (t), but 
they may show that such title has expired (A). A 
tenant who has attorned to a person frcnn whom he 



(e) Do€ V. Adam9f 2 Cr. & J. 
232 ; 2 Tyr. 289. 

(/) Bac. Abr. (O.) 189. See 
Smith V. Low, 1 Atk. 489 ; Wchh 
V. Auttin, 8 Sc. N. R. 419 ; 7 M. 
& Gr. 701 ; Doe t. FuUer, 1 Tyr. 
& G. 17 ; Sturgeon y. Wing/Uld, 
16 M. & W. 224; 15 L. J., Ex. 
212 ; I>oe T. OMfflejf, 10 C. B. 25 ; 
20 L. J., C. P. 26. 

(^) Barwick y. Thompson, 7 
T. R 488 ; Taylor v. Needham, 2 
Taimt 278; JDoe y. MUU, 2 A. & 
£. 17 ; Doe y. Au$tin, 2 Moa & 
Sc 107; London and North 
Weitem By. Co. y. West, 36 L. 
J., C. P. 246; L. R, 2 C. P. 
558. 

(A) Cuthhertion r. Irving, 4 
H. & N. 742; 28 L. J., Ex, 306; 



affirmed 6 H. ft N. 135; 29 L. J., 
Ex. 485. 

(i) See per Bayley, J., 8 B. & 
C. 475; MTiite y. Fofjambe, 11 
Vcs., at p. 344 ; Flarry y. House, 
H<at, N. P. 489; Cooper v. 
Blandy, 1 Bing. N. C. 45; 4 
Moo. & Sc. 562; Doe y. Baytup, 
3 A. ft £. 188 ; Delaney ▼. Ibx, 
2 C. B., N. S. 768; 26 L. J., 0. P. 
248. 

(A) England y. Slade, 4 T. R. 
682. See per Best, C. J., in 

2 Bing. 1 1 ; Neave ▼. Mou, X 
Bing. 360 ; Doe y. Edmarde, 5 B. 
ft Ad. 1065; Doey.Rimahfthaw^ 

3 M. ft S. 516 ; Doe y. WaUon^ 2 
Stark. 230 ; Mountney t. CMier, 
1 £. ft B. 630; 22 L. J., Q. B. 
124. 
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did not receire the possession is not estopped firom 
showing want of title in such person (m). The 
estoppel must be mutual, or neither party will be 
boimd by it; hence leases by married women or in- 
fants will not operate by way of estoppel (n). More- 
oTer if any estate or interest passes by the lease it will 
not have this effect, though the interest purported to be 
granted may be greater than the lessor at the time has 
power to grant ((?). The doctrine that no estoppel 
arises where it appears on the face of the deed that the 
lessor has no legal estate or interest in the premises 
must be taken to have been overruled (;?). The estop^ 
pels continue no longer on either part than during the 
lease, for as they began at first by the making of the 
lease, so by the determination of the lease they are at 
an end likewise; for then both parts of the indenture 
belong to the lessor (o). 

(3) Mestrictions ctrising from Cof{fidential Relations, 

There are certain classes of persons, standing in con- 
fidential relations to the owners of property, who pos- 
sess peculiar opportunities of obtaining a knowledge of 
the value of the property with which they are con- 
cerned, and peculiar means of influencing the minds 
of the persons for whom they act. Courts of Equity 
look with a jealous eye on the transactions of indivi- 

im) ComUk y. Searell, 8 B. & 6 H. & K. 185 » 29 L. J., Ex. 485. 

C. 471. ip) See MoHim t. Woods, 38 L. 

(«) Bac Abr. (O.) 190 ; amUh J., Q. B. 81, 85 ; L. R., 4 Q. B. 

T. Low, I Atk. 489. 293 ; L. R., 3 Q. B. 658. Sec 

(«) Bac. Abr. (O.) 191. See alBo^.C.,d7 L. J.,Q.B.242,249; 

Cuthhertion t. Inging, 4 H. & N. Jolly t. Arbuthnot, 4 De G. & J. 

742; 28 L. J,, Ex. 806; affirmed 224 ; 28 L. J., Ch. 547. 
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Renewal for 
his own benefit 
by person 
jointly inter- 
ested with in- 
fant in lease. 



intoxicated 
persons. 



duals occupying this position^ and leases granted by 
principals to agents, by cUents to attorneys, by wards 
to guardians, by cestui que trusts to trustees, or by 
moSagors to morigagee! (,), wiU be set a.id: if the 
considerations giyen for the leases are grossly inade- 
quate (r), or if any adyantage appears to have been 
taken of the confidential relation in which the parties 
stand {$), 

If a person, jointly interested with an infant in a 
lease^ obtains a renewal to himself only^ and the lease 
proves beneficial, he will be held to have acted as trus- 
tee, and the infant may claim his share of the benefit ; 
but if the lease does not prove beneficial, the lessee must 
take it upon himself (f). 

Leases at an inadequate rent made by persons in a 
state of contrived intoxication will be set aside (u). 



When instm- 
ments are con- 
Btmed as mere 
agreements. 



Sect. III. — An actual Letting. 

A mere unaccepted proposal (or), or a mere agreement, 
without any words of present demise, will not constitute 
the relation of landlord and tenant between the par- 
ties (y). And although words of present demise are 



iq) Webb t. Rorke, 2 Sch. & 
Lef. 661. 

(r) Ward t. Martpole, 3 Bligh, 
470 ; Dawson y. Mastey, 1 B. & 
Beat. 219. 

(#) Aylward v. Kearney, 2 B. 
ft Beat. 463. See the notes to 
Huffttenin y. BMeley, 2 Wh. & 
Tud. L. C, Eq. 504. 

(Q Ex parte Grace, 1 B. & P. 
876. 

(«) Say y. Barwioh, 1 Y. ft B. 



196 ; Cooh^ V. Claynorth, 18 Ves. 
12. See Pitt y. Smith, 3 Camp. 
33 ; Butler y. MulvihUl, 1 BUgh, 
137. 
(a?) Doe y. Cartwright, 3 B. ft 

A. 326. See Clarke y. Fuller, 16 
C. B., N. S. 24. 

(y) Clayton y. BurteneJuuic, 5 

B. ft C. 41 ; Phillips y. HaHley, 
3 C. ft P. 121. See Taylor y. 
Jackson, 2 C. ft K 22. 
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made use of, yet if upon the whole instrument (z), and 
having regard to the nature of the subject-matter (a), 
it does not appear to hare been intended by the parties 
to operate as a lease, but only as preparatory and 
relative to a ftiture lease to be made, the law wiQ rather 
do violence to the words than break through the intent 
of the parties (ft). 

Thus, if there are matters to be ascertained, without 
which the terms of holding will not be perfectly com- 
plete (c) ; or if the instrument contains a stipulation that 
^^a clause is to be added in the lease" for a parti- 
cular purpose (rf), or a proviso that the instrument 
shall not be construed or taken to operate as a lease 
or actual demise {e) ; or if the lease is to take effect 
only on the performance or happening of a condi- 
tion (y ) ; or if there is a want of certainly as to the 
time of commencement of the term and of the rent 
becoming due (^), or as to the amount of rent (y) ; or 
if strong circumstances of inconvenience are apparent 
on the instrument, if it should be construed as a 



(z) See per Alderson, B., in 
Oare y. Lloyd, 13 L. J., Ex., at 
p. 372. 

(fl) Doe y. Clare, 2 T. R. 739, 
744; Perringy, Brook,! Q.Si'P, 
360; F^nny y. Child, 2 M. & 
S. 256, 267 ; Doe y. Powell, 8 Sc. 
N. R. 687; 7 M. & Gr. 980; 14 
L« w., \j, Jr. 5. 

(J) Bac. Abr.(K) 161; DoeY. 
Ashburner, 5 T. B. 163. See 
Morgan y. BUsell, 3 Taunt. 66 ; 
Browne y. Warner, 14 Ves. 166 ; 
Doe y. Smith, 6 East, 630 ; Tern- 
pett y. Bawling, 13 East, 18; 
Doe y. Powell, 8 Sc. N. R. 687; 
7 M. & Gr. 980; 14 L. J., C. P. 



6 ; Bawson y. Mche, 7 A. & E. 
461 ; Brashier y. Jaakson, 6 M. 
& W. 649 ; Chapman y. Ibwner, 
6 M. & W. 100; Biohnell y. Hood, 
6 M. & W. 104. 

(<t) John y. Jenkins, 1 Cr. & 
M. 227 ; Jones y. Beynolds, 1 Q. 
R 606 ; 10 L. J., Q. R. 19a 

{d) Doe y. Smith, 6 East, 630. 

ie) Perring y. Brook, 7 C. & 
P. 360. 

(/) Doey. Clarke, 7 Q. R. 211; 
14 L. J., Q. R. 233. 

(g) Dunk y. Hunter, 6 R. & 
A. 322, 326. See Clayton y. 
Burtemhaw, 6 R. & C. 41. 
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lease (A) ; the instrument will be construed as a mere 

agreement for a lease, although it maj contain worda 

of present demise. 

When instni- Instruments not mider seal can now operate as leases 

Btnied as leases. ^^7 when the terms of years to which they relate will 

end within three years from the making of the instru* 
ment, and when the rent reserved during such term 
amounts to two-third parts at the least of the fuU im- 
proved value of the premises (t). An instrument 
coming within this description, although it may be 
designated an agreement, and may contain a stipula- 
tion for the execution of a fiiture lease (A), will never* 
theless be held to operate as a lease if it contains 
words of present demise, such as "I demise," **doth 
set and let," "doth agree to let"(/), " shall enjoy" (jw), 
&c., uncontrolled by expressions of a contrary import, a 
specific rent being reserved, and the time at which the 
tenancy is to commence being clearly ascertained (A). 
And it would seem, that an agreement for a fiiturs 
lease, under which a person has entered into posses- 
sion, not containing any words of present demise, but 
providing that in the meantime, until the lease shall 



(A) 3forganY.Bissell,STaxmt 
66; Ihe y, Powell, 8 Sc N. R. 
687» 700; 7 M. & Gr. 980; 14 
L. J., C. P. 5. See Haymurd v. 
Masfoell, 6 A. & E. 265. 

(i) See pott, Chap. III., Sect 2. 

(*) Baxter y. Browne, 2 W. 
Bl. 973; Poole v. BentUy, 12 
East, 168; 2 Camp. 286; War- 
man V. Ihit^full, 5 B. & Ad. 
1042 ; Ihe Y. Benjamin, 9 A. & 
E. 644, 651; 1 P. & D. 440; 
Hancoch v. Caffyn, 8 Bing. 358, 



368 ; Doe y. Riet, 8 Bing. 178 ; 
Pea/ree y. Cketlyn, 4 A. & £. 
225; Alderman y. Neate, 4 M. & 
W. 704; 3 Jar. 171; WiUon y. 
ChUholm, 4 C. & P. 474 ; Chap- 
man y. Bluck, 4 Bing. N. C. 187. 

(Z) Staniforth v. Fox, 7 Bing. 
690; 6 M. & P. 589; Tarte y. 
Derby, 16 M. & W. 601 ; 15 L. 
J., Ex. 826. 

im) Doe y. Athburner, 5 T. B. 
163. 
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be executed, the intended lessee shall pay the rent and 
perform the covenants, with a power of distress for non- 
payment of rent, will amount to a present demise (n). 



Sect. IV. — Exclusive Possession, 

If possession of the premises is to be given up for LicencesL 
certain purposes only, the transaction will be construed 
as a licence, and not a lease {o). A mere licence does 
not confer any estate in the property to which it relates, 
and is determined by an assignment of the subject- 
matter in respect of which the privilege is enjoyed (^), 
But a licence to put goods on land involves a permis- 
sion to the person so licensed to take away the goods 
and to take a reasonable time to do it {q). 

An occupation of premises as servant or agent for Oocnpation as 
the more convement pertormance oi service, or as a agent. 
mere remuneration for services, is in law the occupa- 



(«) ffaneock v. Caffyn, 8 Bing. 
358, 366; 1 Moo. & Sc. 521. See 
JHnero t. Judwn, 6 Bing. 206; 
3 M. & P. 497; Anderson y. Mid- 
land Ry, Co., 3 E. & E. 614; 30 
I-. J., Q. B. 94; 7 Jnr., N. S. 411; 
8 L. T., N. S. 809. But see Doe 
T. Ibfter, 3 C. B. 216 ; 16 L. J., 
C.P.263; Camden f.Batterhury, 
5 C. B., N. S. 808; 28 L. J., C. P. 
187; 7 C. B., N. S. 864; 28 L. J., 
C. P. 336. 

(<?) Taylor v. Caldwell, 3 B. & 
8. 826, 832 ; 32 L. J., Q. B. 164 ; 
11 W. R. 726; 8 L. T., N. S. 366; 
Hancock y. Auitin, 14 C. B., N. 



S. 634; 32 L. J., C. P. 262; 11 
W. R. 833 ; 8 L. T., N. S. 429 ; 
Ward y. Bay, 4 B. & S. 337 ; 6 
B. & S. 369; 33 L. J., Q. B. 3, 
264; Wat kins y. Gravesend and 
Milton Union, 37 L. J., M. C. 
73, 77. See Jones y. Reynolds, 
4 A. & E. 806; Wood y. ManUy, 
11 A. & E. 34; 9 L. J., Q. B, 27. 

{p) Coleman y. Foster, 1 H. & 
N. 37. 

iq) Per Willes, J., in Cornish 
y. Stvbbs, 39 L. J., C. P., at p. 
206. See Wood y. LeadHtter, 13 
M. & W. 838 ; 14 L. J., Ex. 161. 
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BEQUISTTES TO RELATION OF LANDLORD AND TENANT. 

lion of the master and not of the servant {r\ and does 
not create the relation of landlord and tenant between 
the parties («). It has been held, that, in such cases, 
no notice to quit is necessary, if the service is put an 
end to(^). 



(r) Bertie t. Beawnont, 16 
East, 83, 86 ; Bess v. InhaHtawti 
of EeUtem^ 5 M. & S. 186; B»» 
y. Inhabitant qf CheihwU, 1 B. 
& A. 478. 

(«) See Doe t. Berry ^ 9 C. & 



P. 494 ; Mayhem v. SuUle, 4 E. 
& B. 847; 1 Jnr., N. S. 308; 24 
L. J^ Q. B. 64. 

(t) Boe T. Berry, 9 C. & P. 
494. See Boe y. Miles, 1 Stark. 
181. 
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THE DIFFERENT KINDS OF TENANCY, 
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Sect. I. Tenancy BY suFFEKANCB 49 

n. Tenancy AT WILL 60 

Where implied ••* •• .. .50 

Effect of payment of rent . . • • • . • . 52 

HL Tenancy from yeas to yeab 58 

Where implied • • . . • • . . 53 

How implication may he rehntted . . • • • • 54 

Terms consistent wi& •• .. .. .. ..56 

IV. Tenancy fob yeabs 57 

For years, snbject to contingency 58 

Option to take farther term 58 

Y. Tenancy fob life 59 



Sect. I. — Tenancy by Sufferance. 

A tenant by sufferance is one who at first came in by 
a lawfiil demise^ but after his estate is ended wrongfiilly 
holds over (a) ; as^ for instance^ a tenant for the life of Instances, 
another who continues in possession after the decease 
of the person for whose life he holds {b) ; or, a tenant 
for years who holds over after the expiration of his 
term (c) ; or, an under tenant who continues in posses- 
sion after the determination of the original lease (rf) ; 
or, a lessee at will who keeps possession aft;er the will 
has been determined by the death of the lessor (c ). 

This so-caUed tenancy was probably originally a 
mere device to prevent adverse possession from taking 

(a) Co. Lit. 57 b. M. & R. 261 ; 4 Tyr. 781. 

lb) IHd. {e) Co. Lit. 57 b. See post, 

(<?) Co. Lit. 57 b, 270 b. See Chap. V., Sect. 1.(2). For other in- 

Bayley r. BradUy, 5 C. B. 396 ; stances of tenancy by sufferance, 

16 L. J., C. P. 206, see Doe y. Lawder, 1 Stark. 308 ; 

id) Simphiny.Athhursty 1 Cr., Doe'Y, Qtiiglejf, 2 Camp. 605. 

F. E 
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THE DIFFERENT KINDS OF TENANCY. 



of owner. 



place (y). It necessarily implies the absence of any 
Effect of assent agreement between the parties^ and by the assent of the 

owner to the continuance of possession by the tenant 
will be converted into a tenancy at will(/). 

Against the Crown there can be no tenancy by 
sufferance {g). 



How created. 



Expressly. 



Sect. II. — Tenancy at Will. 

^^ Tenant at will is where lands or tenements are let 
by one man to another, to have and to hold to him at 
the wiU of the lessor, by force of which lease the lessee 
is in possession. In this case the lessee is called 
tenant at will, because he hath no certain nor sure 
estate, for the lessor may put him out at what time it 
pleaseth him "(A). But every lease at will must in law 
be at the will of both parties, and therefore when a 
lease is made to have and to hold at the will of the 
lessor, the law implies it to be at the will of the lessee 
also ; and when a lease is made to have and to hold at 
the will of the lessee, this must be also at the wiU of 
the lessor (i). 

Tenancy at will may be created by express agree- 
ment (A), but it also arises by implication where pre- 
mises are in the occupation of a person holding them 
with the consent of the owner, but possessing neither a 
freehold estate in them, nor a lease for a definite 
term (/). Hence a tenancy at wiU is implied in the 
following cases : — 
1. Occupation Where a person lives in a house rent firee by the per- 



Bj implica- 
tion. 



(/) Smith L. & T. 31. 

Ig) Co. Lit 57 b. 

(A) Lit sect 6S. 

(i) Co. Lit 65 a. 

(A) Richardson v. Langridge^ 



4 Tannt 128 ; Doe v. Coa, 11 Q. 
B. 122; 17 L. J., Q. B. 3. 

(0 Smith L. & T. 20. See 
Doe V. JoneSy 10 B. & C. 718; 
Doe V. M'Kaeg, 10 B. & C. 721. 
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mission of the owner (m) ; provided the occupation is rent free by 

, . , r 'x /• X X permission of 

not in the capacity of servant or agent, or as a mere owner, 
remimeration for services («). 

Where possession is taken with the consent of the 2. Occupation 
intended lessor (o), imder an agreement for a lease {p), ment for lease, 
or under an invalid lease (y). °^ ^^^^ **^- 

Where possession is taken in pursuance of an agree- 8. Occupation 
ment for the sale of premises (r). In the absence of chase agree- 
an agreement to pay for the occupation, no action for ™®°*' 
use and occupation can be brought against the vendee 
whilst he is in possession imder the contract of sale, 
because, although a tenant at will, he is not bound to 
pay rent After the purchase has gone off, the person 
remaining in possession still continues tenant at will, 
but as the payment of the purchase-money, which was 
to be the compensation for his occupation, is then at an 
end, he becomes from that time liable to an action for 
use and occupation («). 

Where a tenant, after his lease has expired, is per- 4. Holding 



(m) Bex Y. ColUtt, B. & R. C. 
C. 498 ; Jiex T. Johling, B. & B. 
C. C. 626 ; Doe v. Grave*, 10 Q. 

B. 486 ; 16 L. J., Q. B. 297. 
(ft) Ante^ p. 47. 

{o) See Doe y. Quiff ley , 2 Camp. 
505. 

Cp) Judgment of Littlcdale, J., 
in Hamertan t. Stead, 8 B. & 

C, at p. 483. Judgment of Parke, 
B., in Brayth/icayteT, Hitcheook, 
10 M. & W., at p. 497; 12 L. J., 
Ex., at p. 39. See Regnart r. 
Porter, 7 Bing. 451. 

iq) Ooodtitle v. Herbert, 4 T. 
R. 680; Denn v. Feameide, 1 
Wils. 176. 

(r) Right y. Beard, 13 East, 



210; Doe y. Jackson, 1 B. & C. 
448; Doe y. Miller, 6 C. & P. 
595; Doe Y,Book,Cax.&M. 649; 
4 M. & Gr. 80 ; 11 L. J., C. P. 
194 ; Ball y. Oullimore, 2 Cr., M. 
& R. 120 ; Doe y. Chamberlain, 
6 M. & W. 14 ; Howard y. Sh^m, 
8 M. & W. 118; 10 L. J., Ex. 
384. 

(«) Judgments of Parke, B., 
and Alderson, B., in Howard y. 
Shaw, 10 L. J., Ex., at p. 836 ; 
Heam y. Tomlin, JPeake, N. P. 
C. 192; Kirtland y. Pountett, 
2 Taunt 145; Winterbottom y. 
Ingham, 7 Q. B. 611 ; 14 L. J., 
Q. B. 298. See Tew y. Jonet, 13 
M. & W. 12; 14L. J.,Ex. 94. 
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THE DIFFEEENT KINDS OF TENANCY. 



OTcr dnriDg 
treaty for new 
lease. 

5. Indefinite 
letting. 



6. Occupation 
by cestui que 
trust. 



Effect of pay- 
ment of rent. 



mitted to continue in possession pending a treaty for a 
new lease {t). 

A mere general letting (t^) or a simple permission to 
occupy creates a tenancy at will, unless there are cir- 
cumstances to show an intention to create a tenancy 
from year to year; as, for instance, an agreement to 
pay rent by the quarter, or some other aliquot part of 
the year {x), 

A cestui que trusty who is in possession of an estate 
by the consent or acquiescence of the trustee, is re- 
garded at law as his tenant at wiU. But this doctrine 
only applies where the cestui que trust is the actual 
occupant; where he is merely allowed to receive the 
rents, or otherwise deal with the estate in the hands 
of occupying tenants, he is only the agent of the 
trustee (y). 

In all these cases, however, payment of rent by the 
tenant with reference to a yearly holding, or an admis- 
sion by him of a charge of half-a-year's rent in an 
account between him and his landlord (z), will raise a 
presumption of a change from a tenancy at wiU into 
a tenancy from year to year (a). But rent may be 
expressly reserved upon a lease at will, and payment 
in pursuance of such reservation wiU not change the 
character of the tenancy {b). 



{t) Doe V. Stennett, 2 Esp. 717, 
719. 

(k) Judgment of Chambre, J., 
in Richardson r. Langridge, 4 
Taunt., at p. 132 ; Roe v. Lees^ 2 
W. Bl., at p. 1178. But see Doe 
T. WaUs, 7 T. R., at p. 85. 

(a?) Per Parke, B., in Doe v. 

Wood, U M. & W., at p. 687 ; 

Doey, Gardiner, 12 0. B. 319; 

21 L. J., C. P. 222. See In re 

Stroud, 8 C. B. 602; 16 L. J., C. 



P. 117; Fitzmaurice v. Bayley, 
8 E. & B., at p. 679. 

{y) Melling t. Leah^ 16 C. B. 
662 ; 24 L. J., C. P. 187. 

(z) Cox T. Bent, 6 Bing. 185. 

(a) Seepost, p. 53. 

(h) Doe T. Cox, 11 Q. B. 122; 
17 L. J., Q. B. 3 ; Doe v. Daties, 
7 Ex. 89 ; Anderson t. Midland 
Ry. Co., 3 E. & E. 614 ; 30 L. J., 
Q. B. 94. 
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Sect. III. — Tenancy from Year to Year, 

Tenancy from year to year differs from tenancy at 
will in the notice required to be given by landlord 
or tenant in order to determine the tenancy (c). A 
tenant from year to year has a lease for one year cer- 
tain^ with a growing interest during every year there- 
after, springing out of the original contract, and parcel 
ofit(^). 

This tenancy may be either expressly created, by 
letting premises to hold "from year to year"(^); or 
may arise by implication where rent is paid in respect 
of the occupation of premises, and with reference to a 
yearly holding (/). 

Where a person has entered into possession of pre- 
mises and paid rent {jg) under a void lease (A), or under 
an agreement for a lease (t) ; although such agreement 
is unwritten, and therefore void (A), and no lease has 
ever been tendered by the lessor or demanded by the 



Distinguished 
from tenancy 
at will. 



Where im- 
plied. 



1. Entry and 
payment of 
rent under 
Toid leaae or 
agreement. 



(c) Po9t, Chap, v., Sect I. (3). 

((Q Cattley v. Amold, 1 J. & 
H. 661 ; 28 L. J., Ch. 862. 

(tf) Pogt, Chap, m., Sect. 2, p. 
81. 

(/) Per Parke, B., in Brayth- 
fcayte v, Hitchcock, 10 M. & W., 
at p. 497. See Doe y. Wood, 14 
M. & W. 682 ; 16 L. J., Ex. 41. 

{g) See Cox v. Bent, 6 Bing. 
185; ante, p. 62. 

(*) ikte T. BeU, 6 T. R. 471 ; 
Doe V. Wattt, 7 T. R. 83; Clay- 
ton V. Blakey, 8 T. R. 8; Rich- 
ardton r. Oifford, 1 A. & E. 62; 
Doe T. CoUinge, 7 C. B. 989, 960; 
18 L. J., C. P. 306; Lee v. Smithy 
9 Ex. 662; 23 L. J., Ex. 198; Doe 
T. Taniere, 12 Q. B. 998, 1013 ; 



18 L. J., Q. B. 49; Doe t. Moffatt^ 
16 Q. B. 267; 19 L. J., Q. B. 438;' 
Tress v. Savage, 4 E. & B. 86; 23 
L. J., Q. B. 339. 

(i) Doe V. Smith, 1 Man. & Ry. 
137 ; Mann v. Loxejoy, Ry. & M. 
366^, Knight v. Benett, 3 Bing. 
861 ; Cox v. Bent, 6 Bing. 186 ; 
Doe y. Amey, 12 A. & £. 476 ; 
Doe V. Ibster, 3 C. B. 216 ; 16 
L. J., C. P. 263; Chapman v. 
Towner, 6 M. & W. 100 ; Braythn 
wayte v. Hitchcock, 10 M. & W. 
494; 12 L. J., Ex. 38; Bennett v. 
Ireland, E. B. & £. 326; 28 L. J., 
Q. B. 48. See Bolton v. Timlin, 
1 N. & P. 247 ; 6 A. & E. 866. 

(k) Knight t. Benett, 3 Bing. 
361, post, p. 61. 
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2. Holding 
over and pay- 
ment of rent 
after expira- 
tion of lease. 



3. Holding 
o?er and pay- 
ment of rent 
under lease 
made by tenant 
for life. 



Presomption 
of tenancy 
from year to 



lessee (m), he is presumed to be tenant from year to 
year upon such of the terms of the instrument as are 
consistent with that tenancy (n). Keferenoe may be 
made to the instrument to ascertain the terms of the 
tenancy {o). 

The tenancy thus implied wiU cease^ without any 
notice to quit, at the end of the term mentioned in the 
instrument (;>). 

A tenant who continues in occupation after his lease 
has expired, and pays rent, is presumed to hold as 
tenant from year to year on such of the covenants and 
conditions of the former lease as are applicable to a 
tenancy from year to year {q). 

Where the lessee under a lease which becomes void 
on the death of the lessor continues in possession of the 
demised premises aft^er that event, and pays rent to the 
succeeding owner, the latter, by accepting such rent, 
admits that the person in possession is his tenant from 
year to year, upon such of the former terms as are con- 
sistent with that tenancy (r). 

In order to give rise to the presumption of a tenancy 
from year to year in the above cases it is necessary that 



(m) Weakly T.Bucknell,Cowp, 
473. 

(«) Doe V. Bell, 6 T. B. 471 ; 
Riohardwn r. Qifford^ 1 A. & £. 
52; Doe v. Amey, 12 A. & £. 476; 
Mann r. Lovttfoy, Ry. & M. 855 ; 
Beale y. Sanders, 8 Bing. N. C. 
860; Tress r. Socage, 4 £. & B. 
86; 23 L. J., Q. B. 83a 

(p) Per Martin, B., in Lee r. 
Smith, 9 Ex., at p. 665 ; Bolton 
T. Tondin, 1 N. & P. 247 ; 5 A. 
& £. 856 ; De Medina y. Poison, 
Holt, N. P. 47. See Cumberland 
T. GlamU, 15 C. B. 348 ; 24 L. J., 
C. P. 46. 



{p) Doe y. Stratum, 4 Bing. 
446; 3 C. & P. 164; 2)ew V. Moffat, 
16 Q. B. 257; 19 L. J., Q. B. 488; 
Tress y. Socage, 4 £. & B. 36 ; 
23 L. J., Q. B. 339. 

{q) Digby y. Atkinson, 4 Ounp. 
275; BUhop y. Howard, 2 B. & 
a 100; ffyatt y. Griffiths, 17 
Q. B. 506; Uneh y. JiUler, 5 
C. B. 428. See Peirse y. Shaw, 
2 Man. & Ry. 418. 

(r) Doe y. Watts, 7 T. R. 83 ; 
Doe y. Morse, 1 B. & Ad. 365, 
369. See ComUh y. Stubbs, 39 
L. J., C. P. 202, 206. 
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possession should be taken or kept with intent to hold year may be 
as tenant (s). Whether this intent does or does not , „ 

. . . . 1. By proof 

exist is a question for a jury to decide on the circum- that possesidoa 
stances of each case {s). The rent must also have been with intent to 
paid with reference to a yearly holding (t). It is com- J^^J ** ^^^'• 
petent to either the payer or receiver of rent to prove circnmBtances 
the circumstances under which the payment was made> rent was paid 
and by such circumstances to repel the legal implica- ^^ rec^^e^- 
tion which would arise from the receipt of rent unex- 
plained (u). Thus^ a landlord who has received rent 
from a tenant holding over^ may show that such rent 
was accepted by him in ignorance of the death of a 
person for whose life the premises were held (v). 

The presumption that the tenancy from year to year Presumption 
implied from holding over after the expiration of a lease jg ^^ t^me/ 
is at the former rent, or on the former terms, may be ^""1"!!^*^^ 
rebutted by evidence of an intention to alter the terms 
of the tenancy {x). A mere alteration in the rent wUl 
not, however, rebut the presumption that the tenant 
holds on the other terms of the former contract (y). A 
reversioner who has received rent under a lease granted 
by a tenant for life, which determined on his death, may 
show that she was ignorant of a special covenant on the 
part of the lessor contained in such lease ; and in that 
case, if there is no other evidence that she agreed to the 



(«) Jndgment in Finlay r. 
Brutal and Eweter Ry. Co. 7 
£x.,atpp. 417, 420. 

(t) Braythwayts v. Hitehcoeh, 
10 M. & W. 494, 497. See Rich- 
ardton y. Lang^ridge^ 4 Tannt. 
128, 132 ; Doe T. Wood, 14 M. 
& W. 682 ; 15 L. J., Ex. 41. 

(tt) Per Wilde, C. J., in Doe ▼. 
Crago^ 6 C. B., at p. 98; Right y. 
Bawden, 3 East, 260; MUdmay 



T. Shirley, cited in 10 East, 164 ; 
Doe y. FranoU, 2 Moo. & R. 67. 

(t?) Doe y. Crago, 6 C. B. 90 ; 
17 L. J., C. P. 263 ; Smith, L. & 
T. 28. 

(a?) Thetford y. Tyler, ^ Q. B. 
95 ; 16 L. J., Q. B. 33. 

( y) Dighy y. A tkinton, 4 Camp. 
276; Doe y. Raff an, 6 Esp. 4; 
Doe y. OeeUe, 5 Q. B. 841 ; 13 
L. J., Q. B. 239. 
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THE DIFFERENT KINDS OF TENANCY. 



Commence- 
ment of im- 
plied tenancy. 



tenancy continuing on the former terms than such pay- 
ment and receipt of rent, she will not be bound by the 
covenant (z). Whether the tenant does or does not 
hold on the former terms is a question of fact for a 
jiiry {z). 

An implied tenancy from year to year is presiuned to 
commence on the same day of the year as the original 
tenancy ; but this also has been held to be a question for 
the decision of a jury^ upon a consideration of all the 
facts of each case (a). 

When it is said that a person becoming tenant from 
year to year may be deemed to hold over on the terms 
of a prior lease^ that rule cannot be confined to such 
terms as are necessarily incident to a yearly tenancy^ for 
it would then have no meaning. It must include such 
Terms oonsis- terms as may be incident to such a tenancy (b). The 
tenan^^m ^^Uowing terms have been held to be consistent with 

a tenancy from year to year : — Covenants to keep 
premises in repair (c) ; to pay rent (damage by fire ex- 
cepted) {d) ; to keep open a shop, and to use best 
endeavours to promote the trade of it during the 
tenancy (e); that the tenant may retain and sow 
forty acres of wheat on the arable land demised at the 
seed time next after the end of the term, and leave the 
standing thereof until the harvest then next following, 
rent free, with the use of premises for threshing, &c. 



year to year. 



(z) Oakley V. Monok, 3 H. & 
C. 706 ; 84 L. J., Ex. 137; 36 L. 
J., Ex. 87 ; L. R., 1 Ex. 169. 

(a) Walker v. Oodi, 6 H. & 
N. 694. But Bee judgment of 
Martin, B., at p. 600, and obser- 
vations of PoUock, C. B., in Oak- 
ley T. Monek, 3 H. & C, at p. 714. 

(J) Per Patteson, J., 17 Q. B. 
509. 



(c) Bioha/rd$on t. Qifford^ 1 
A. & £. 52 ; Arden r. SuUiwin, 
14 Q. B. 832. And see judgment 
in Doe t. Amey, 12 A. & R, at 
p. 479 ; and per Erie, J., in Bowes 
T. OroU, 6 E. & B , at p. 264. 

id) Bennett t. Ireland, R, B. 
& E. 326 ; 28 L. J., Q. B. 48. 

(jB) Sanders y. KameU^ 1 F. & 
F. 356. 
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till a certain daj(y*); that the tenant shaU be paid for 
tillages on the expiration of his tenancy (y) ; that the 
tenant shall leave all the manure upon the farm at the 
end of his tenancy (A) ; covens^nts against taking suc- 
cessive crops of com (t) ; and stipulations for the culti- 
vation of lands on any system (A) ; reservation of the 
rent payable in advance (/) ; provisoes for re-entry on 
non-payment of rent, or non-performance of cove- 
nants (m) ; or (in the case of a mining lease), that the 
tenancy may be determined by a six months' notice, 
expiring at any time(n); also a stipulation that the 
tenancy shall be determinable at a particular time (o). 

The following terms are inconsistent with a tenancy Terms incon- 
£pom year to year: — Covenants by tenant to build, or to tenancy^m 
do such substantial repairs as are not usually done by y*^"^ ^ y^^' 
tenants fix)m year to year (/>) ; to paint once in three 
years (9) ; to put premises in repair before he commences 
his occupation (9) ; a stipulation for two years' notice 
to quit (r). 



Sect. IV. — Tenancy for a Term of Years, 
Tenancy for a term of years is always the result of Created only 
an express contract. No limit is imposed by law to c^ntr^t" 



(/) ff^att V. Griffiths, 17 Q. 
B. 605. 
(g) Brocklinfftony, Saunders, 

18 W. R. 46. 

{h) See Roberts r. Barker, 1 
Cr. & M. 808. 

(i) I>oe Y. Amey, 12 A. & £. 
476. 

(k) Per Martin, B., in 1 H. & 
N. 734. 

(0 Le^ ▼. Smith, 9 Ex. 662 ; 
23 L. J., Ex. 198. 

(m) Thomas v. Packer, 1 H. & 
N. 669; 26 L. J., Ex. 207; Doe v. 



Amey, 12 A. & E. 476. 

(n) Bridges v. PoUs, 17 C. B., 
N. S. 814 ; 33 L. J., C. P. 838, 
343. 

(<?) SeeperManle, J.yinj&tffT^ 
T. Lindley, 3 M. & Gr., at p. 614; 
11 L. J., C. P., at p. 32. 

(^) See per Erie, J., in Bowes 
T. OroU, 6 E. & B., at p. 264. 

(q) See judgments of Tindal, 
C. J., and Parke, J., in Pinero r. 
Jndson, 6 Bing., at pp. 210, 211. 

(r) Tooker y. Smith, 1 H. & 
N. 732. 
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the number of years for which leases may be made by 
persons possessed of absolute interests^ and under no 
incapacity. 

Certainty Every contract sufficient to make a lease for years 

ought to have certainty in three limitations^ viz., in the 
commencement of the term^ in the continuance of it, 
and in the end of it ; and these three are in effect but 
one matter, showing the certainty of the time for which 
the lessee shall have the land, and if any of these fail, 
it is not a good lease, for then there wants certainty («). 

Lease for years The duration of a lease for years may, however, be 

subject to con- 
tingency, made to depend upon a contingency, provided a fixed 

number of years is first specified, for which the lease is 
to last, if not previously determined by the happening 
of the condition. Thus, a lease may be granted for 
twenty-one years if the tenant shall so long continue to 
occupy the premises (^), or for twenty years if the cover- 
ture between certain persons named shall so long con- 
tinue (u) ; or for years dependent upon the duration of 
a life or lives. 

Leases for Leases for years may be made determinable at spe- 

nable at option cified periods; at the option of the lessor or lessee (x). 

r^lr*" Alea^ for three, six, or nine years, is a lease for nine 

years, determinable at the end of three or six years (y). 

Lease for Leases may also be granted for fixed terms of years 

vears \7itii 

option to take ft^d afterwards firom year to year (z), or for a term of 

is) Plowden's Commentary, 272. 584 ; 4 H. L. Cas. 565. 
See ^st. Chap. III., Sect. 2, p. 79, (y) Ooodright r. JHekardson, 

for constmctioa of proTisionB as 8 T. R. 462. See FergtuoH t. 

to commencement of leases. ChmUh, 2 Borr. 1032 ; 3 T. R. 

(t) Doe T. Clarke, 8 East, 185. 463, note (a). As to the exercise 

As to the construction of this con- of the option, see post. Chap. V ., 

dition, see Doe v. Steward, 1 A. Sect. I. (4). 
& E. 300. («) Brown v. Thumper, 26 

(«) Bac Abr. (L. 3) 177. Beav. 11 ; Jones v. mxon, 1 H. 

(a?) See CoUon v. Lingham, 1 & C. 48; 31 L. J., Ex. 505. 
Stark. 39 ; Gray v. Friar, 5 Ex. 
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years with an option to the lessee to take a lease for a 
further term (a). This option may be exercised by the 
tenant at any time during the continuance of the tenancy, 
though after the expiration of the term of years first 
specified (b), and it will pass to his assignee in bank- 
ruptcy (b). 



detennin&ble. 



Sect. V. — Tenancy for Life. 

Leases for life may be made either for the life of the 
lessee or for the life or lives of some other person or 
persons, and in the latter case either for their joint lives 
or for the life of the survivor (<r). 

If a man grant an estate to a woman while she Estate for life 
remams unmarried, or during widowhood, or guamdiu 
se bene gesserity or to a man and woman during the 
coverture ; in all these cases the lessee has, in judgment 
of law, an estate for life determinable {d). 

If one grant by deed lands or tenements, and express Indefinite 
or limit no estate, the grantee has an estate for life {d) ; 
unless the whole deed, taken together, suggests a different 
construction («). 



grant. 



{a) See Hersey y. Gihlett, 18 
Bear. 174 ; 23 L. J., Ch. 818. 

(h) Moss T. Barton, L. B., 1 
Eq. 474; Btufkland r. Papillon, 
36 L. J., Ch. 81; L. B., 2 Ch. 67. 

(jb) As to the constmction of 



leases for lives, seej^^f^yChap. III., 
Sect. 2, p. 82. 

{d) Co. lit 42 a. 

(e) See judgment in Doe y. 
Lodd, 5 B. & Ad., at pp. 692— 
6d4. 
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Sect. I. — Agreements for Leases, 

(I) Statutory Requisites. 

No action shaU be brought whereby to charge any stat. 29 Car. 2/ 
person upon any contract or sale of lands, tenements or ^; ^' ** *' 

■■ , ^ Agreements 

hereditaments, or any interest in or concerning them (a), for leases of 

unless the agreement upon which such action shall be some memo- 
brought, or some memorandum or note thereof, shall be ""^^t be^ 
in writing, and signed {b) by the party to be charged ^ting, and 
therewith (c), or some other person thereunto by him party to be 
lawfiiUy authorized. tii^ith. 

It is not necessary that the memorandum or note Essentials of 
should be contemporaneous with the agreement {d) ; or "®™°^*° ^^' 
that it should have the character of a written contract 
between the parties, or be delivered to the person who 
is to have the remedy upon it (c). A note or letter 
written by the lessor to any third person, containing 
directions to carry the agreement into execution, is 
sufficient (y). The memorandum, however, must not 
be a mere proposal for a tenancy {g) ; and it must state 
all the essential terms of the contract (A), that is to say. 



(a) See judgment of Littledale, 
J^ in Beans t. Roberts, 5 B. & C, 
at p. 889; Inman y. Stamp, 1 
Start 12; Edge v. Strafford, 1 
Cr.&J.391; 1 Tyr.293. But see 
Wright y. Stavert, 2 E. & E. 721; 
29 L. J., Q. B. 161 ; 8 W. R. 413. 

(ft) See Stokes y. Moore, 1 Cox, 
219 ; Propert v. Parker, 1 Russ. 
& M. 625; Bleakley y. Smith, 
11 Sim. 160; Selby v. Selby, 
3 Mer. 2. 

(c) Seton V. Slade, 7 Ves. 
265; Ifkmle y. Freeman, 9 Ves. 
351 ; Laythoarp v. Bryant, 2 
Bing. N. C. 735. 



(d) Per Lord EUenboroagh, 
C. J., in Shippey v. Derrison, 
5 Esp., at p. 193. 

{e) See judgment of Willes, J., 
in Gibson y. Holland, 35 L. J., 
C. P., at p. 6. 

(/)Sng. V. & P. 122 (llthed.); 
Gibson y. Holland, 35 L. J., C. P. 
5 ; L. R., 1 C. P. 1 (a decision on 
sect. 17). 

ig) Clarke y. Fuller, 16 C. B., 
N. S. 24 ; 12 W. R. 671 ; Forster 
y. Rowland, 7 H. & N. 103 ; 30 
Xi. J ., Ex. 396* 

(A) Williams y. Lake, 2 IS,. Be 
E. 349, 354; 29 L. J., Q. B. 1. 
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THE CONTRACT OF TENANCY. 

the subject-matter — describing with certainly the pre- 
mises to be demised (i) ; the duration of the term (k) ; 
the amount of the fine (if any) or other consideration (0, 
and of the rent (m) ; and the names of both the parties 
to the agreement (n). 

(2) In tckat cases parol Agreements are enforceable. 

Courts of Equity (including the County Courts in 
cases where the total amount of rent payable during the 
term does not exceed 500/. (<?)) will enforce performance 
of unwritten and unsigned agreements for leases, made 
by persons having power to grant such leases (/>), pro- 
vided such agreements are certain and complete (9^) ; 
are either admitted or clearly proved (r), and have 
been partly performed (5). Before decreeing specific 
performance the Court has, first of aU, to ascertain 
that there has been a parol agreement, and to know 
the terms of that agreement ; and if satisfied on these 
points has then to inquire whether it has been in part 
performed (jt). 



See Jaokion r. Oglander, 2 Hem. 
& M. 465 ; IS W. B. 936 ; Bau- 
mann t. Jame%y L. R., 3 Ch. 608; 
16 W. R. 877. 

(i) Daniels v. Damson, 16 Yes. 
249, 255 ; ZanaasUr t. De Traf- 
ford, 31 L. J., Ch. 554. See 
Offileie v. Ibljamhe, 3 Mer. 53. 

{k) Clinan r. Cooks, 1 Sch. & 
L. 22; Mtzmauriee t. Bayley, 
8 E. & B. 664 ; 27 L. J., Q. B. 
148; 9 H. L. C. 78; 8 W. R. 760. 

(J) See BaunuLfm v. James, 
L. R., 3 Ch. 508 ; 16 W. R. 877. 

(f») See Wain v. WarUers, 
5 East, 10; Saunders v. Wake- 
field, 4 B. & A. 595. 

(n) Williams t. Lake, 2 E. & 
E. 349 ; 29 L. J., Q B. 1 ; jndg- 



ment in Warner t. WxUington, 
3 Drew., at p. 530. 
(d) Stat 28 & 29 Vict c. 99, 8. 

1 (art. 4); Willeox y. Marshall, 
36 L. J., Ch. 858. But see Cox 
V. Slater, 14 W. B. 665. 

(j?) See Phillips v. Edwards, 
33 Bear. 440. 
iq) See Thynne t. Glengall, 

2 H. L. Cas. 131, 158. 

(r) Mortal y. Lyons, 8 Ir. Ch. 
Rep. 112; see Reynolds y. War- 
ing, 1 To. 846; Morphett y. Jones, 
1 Swanst 172. 

(«) Lester t. Foxeroft, 1 Coll. 
P. C. 108. See notes in 1 Wh. 
& Tnd. L. C. 693 (3rd ed.). 

(Jt) See judgment in Nunn t. 
Fabian, 35 L. J., Ch., at p. 141. 
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To operate as a part performance an act must have 
been done unequivocallj referring to, and resulting from, 
the agreement (tt) ; of such a nature, indeed, that if 
stated, it would of itself infer the existence of some 
agreement ; and then parol evidence is admitted to show 
what the agreement is (x\ The following circumstances Acts which 
have been held to amount to part performance : — 

Where imder a parol agreement for a lease, and with l. Entry into 

J. ^./. .-I , 1 possession and 

distinct reference to such agreement, a person has expenditnre. 
entered into possession of premises (y); and especially 
where, in pursuance of the agreement, he has expended 
money in improvements (z), with the acquiescence of the 
landlord (a). 

Where under a parol agreement by a landlord to 2. Pajmentof 
grant to a tenant in possession a lease for a term of creased rate. 
years at an increased rent, the tenant has paid rent at 
the increased rate (b). 

Where a person who is already in possession of 3. Expenditure 

^ .... in pnrsnance 

premises as tenant expends money m alterations m of parol agree- 
pursuance of a parol agreement for a new lease (c), the ™®°'* 



(«) Bx parte Hooper, 19 Ves. 
479; jodgment in Morphett v. 
Jonet, 1 Swanst., at p. 181. 

(a?) Per Sir W. Grant, M. R., 
in Frame r. Danson, 14 Yes., at 
pp. 387, 388. 

(y) Bower$ v. Cator, 4 Ves. 
91 ; Pain T. Ooombiy 1 De 6. & 
J. 34; see Willi t. Stradling, 
3 Ves., at p. 381 ; Boardman v. 
Moftyn, 6 Ves., at p. 470; Mor- 
phett V. JoneSf 1 Swans. 172; 
Kine T. Balfe, 2 Ball & B. 343, 
348. 

(z) Chregory v. Afighell^ 18 
Ves. 328; Mundy t. JolUffe, 5 
My. & C. 167; 9 L. J., Ch. 95; 



Farrell y. Davenport, 8 Giff. 
363; 8 Jar., N. S. 862, 1043; see 
Suroome ▼. Pinniger, 8 De G., 
M. & G. 571. 

(a) See Dann y. Spttrrier, 7 
Ves. 231; Shilliheer v. Jarris, 

8 De G., M. & G. 79. 

(b) Nunn v. Fahian, 85 L. J., 
Ch. 140; L. R., 1 Ch. 35; see 
WUU T. Stradling, 8 Ves. 378, 
382. 

(c) Sutherland r. Brfggs, 1 
Hare, 26; 11 L. J.,Ch.36; Mun- 
dy T. JolUffe, 5 My. 8c C. 167 ; 

9 L. J., Ch. 95; see Wills v. Strad- 
ling, 3 Ves., at p. 382. 
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4. Under 
special circnm- 
stances, mere 
retention of 
possession. 

Fraad. 



Where agree- 
ment is ad- 
mitted and 
statute not 
insisted on. 
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alterations being such as he would not have been liable 
to make if there had been no agreement (d). 

Under special circumstances it would even seem 
that the mere retention of possession by a tenant after 
the determination of the original tenancy may amount 
to part performance {e). 

If in consequence of fraud an agreement for a lease 
is not made in compliance with the provisions of the 
statute^ it will be considered in Equity as exempted 
from the operation of the statute {/)• 

If a parol agreement is admitted by the defendant, 
and he does not insist on the statute^ Courts of Equity 
will decree specific performance of such agreement (y). 



As to title. 



As to cove- 
nants. 



(3) Rights of intended Lessee. 

By agreeing to grant a lease the intended lessor 
impliedly undertakes that he has title to grant such 
lease ; and if he has not, he is liable to an action at the 
suit of the intended lessee (K). A lessee is a purchaser 
pro tantOy and, it seems, is entitled to call upon the lessor 
for an inspection of his title (i). 

If an agreement for a lease contains no stipulation as 



{d) See Frame y. Dawson, 14 
Ves. 886. 

(e) Dart, V. & P. 656; Dawell 
V. Dew, 1 Y. & C. C. C. 845; 12 
L. J., Ch. 158. It u to be ob- 
served, however, that in this ease 
there was evidence that the te- 
nant had laid out money solely 
ftith reference to the agree- 
ment. See 1 Y. & C. C. C;351 ; 
12 L. J., Ch. 160. 

(/) See Pym v. Blackburn, 
3 Ves., at p. 38, note; Whitchurch 
V. Bevis, 2 Bro. C. C, at p. 565. 



(ff) Ounter ▼. Halsey, Amb. 
586. 

(A) Stranks r, St. John, 36 L. 
J., C. P. 118 ; L. R., 2 C. P. 376 
Boper y. Ooombes,^ B. & C. 534 
GwUlim y. Stone, 3 Tannt 432 
explained in 36 L. J., C. P. 120 
(the marginal note to this case is 
incorrect). See Temple y. Brown, 
6 Tannt. 60. 

(i) 2 Sag. V. & P. 141 (10th 
ed.) ; Keeeh y. HaU, 1 Doagl. 21 ; 
Pftrvis y. Bayer, 9 Price, 488. 
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to covenants, the person agreeing to take the lease has 
a right to a lease containing only usual covenants (A). 

(4) Remedies for Breach of Agreement, 

Upon the breach of a complete (/) and valid (m) 1. Action for 
agreement to grant or take a lease, the person aggrieved ^^ 
thereby may, in an action at law, obtain damages, and 
also recover back any sum which he may have paid as 
premium (w). 

Where a person who has agreed to grant a lease at a 
future day has disabled himself from doing so by pre- 
viously making an inconsistent lease, he is considered as 
having committed a breach of his agreement, and is 
liable to be sued before such day arrives (o). 

Instead of bringing an action at law for damages (/?), 2. Specific 
the person aggrieved by the breach of an agreement for 
a lease for years or life may obtain specific performance 
of such agreement by a suit in equity, provided the 
contract is complete (5^), and certain (r), and fair and 
just in all its parts («), and either proved by a memo- 
randum in writing signed by the party to be charged 
therewith (»i), or partly performed {£). But the exercise 
of this jurisdiction is entirely in the discretion of the 



(A) Propert v. Parker, 3 My. 
& K. 280. As to what coyenants 
are " nsnal," see post, p. 85. 

(J) See Ibrtter v. Rowland^ 7 
H. & N. 103 ; 30 L. J., Ex. 396 ; 
Ridgway y. Whartanj 6 H. L. C. 
238 ; 27 L. J., Ch. 46. 

{m) Ante, p. 61. 

(«) See Wright y. ColUy 8 C. 
B. 150; 19 L. J., C. P. 60. 

(0) Ford y. THey, 6 B. & C. 
325, 327. 

{p) Bat not in addition to that 
remedy ; see Sainter y. Ferguson, 

F. 



1 Mac. & 6. 286 ; 19 L. J., Cb. 
170; Orme y. Broughton, 10 
Bing.,at p. 638; Dart, V. &P. 703. 

(q) See I7iynne y. Olengall, 2 
H. L. C. 131, 158. 

(r) Taylor y. Portington, 7 De 
G., M. & G. 328. See Parker y. 
Taswell, 2 De G. & J. 559; 27 
L. J., Ch. 812 ; Hey mood y. Cope^ 
26 Beav. 140 ; 27 L. J., Ch. 468. 

(») Per Lord Hardwicke, C, in 
Suxton y. Litter, 3 Atk., at p. 
386. 

{t) Ante, p. 62. 
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Stat. 21 & 22 
Vict, c 27, 

8.2. 

Conrt of 
Chancery 
maj award 
damages. 



Where neces- 
sary. 



Amonnt of 
dnty. 

Stat. 33 & 34 
Vict. c. 97, 
8. 96. 



Court {t)y and it will not in general decree specific per- 
formance of a contract for a yearly tenancy («), or of an 
agreement for a longer term where such term has ex- 
pired by effljixion of time ( x), or where there is evidence 
of general insolvency, showing that the plaintiff is not 
in a situation to perform the covenants contained in the 
lease (y). 

In all cases in which the Court of Chancery has juris- 
diction to entertain an appKcation for the specific per- 
formance of any covenant, contract, or agreement, it 
shall be lawful for the same Court, if it shall think fit, 
to award damages to the party injured, either in addition 
to, or in substitution for such specific performance, and 
such damages may be assessed in such manner as the 
Court shall direct. 

(5) Stamps. 

A written offer to let, assented to by parol, is admis- 
sible in evidence without being stamped {z). But where 
an oral proposal is accepted in writing, such written 
acceptance must be stamped (a). 

An agreement for a lease, assented to by the parties to 
it, but not signed by them, is not admissible in evidence 
without a stamp (ft). 

An agreement for a lease (c), or with respect to the 
letting of any lands, tenements, or heritable subjects for 



(t) Per Lord Hardwicke, C, in 
Buxton y. LUter, 3 Atk., at p. 
386. 

(u) Clayton Y, Ulin^morih, 10 
Hare, 451. 

(a?) See Watten v. Northern 
Coal Mining Co., 5 De G., M. & 
G. 629 ; 26 L. J., Ch. 633. 

(y) Nealey, Mackenzie, 1 Keen, 
474, 485. 



{%) Drant r. Brown, 8 B. & 
C. 665; see Turner v. Power, 
7B. &C. 625; M. & M. 131. 

(a) HegartjfY. MUne, 14 C. B. 
627; 23L. J.,C. P. 151. 

(fi) Chadwioh y. Clarke, 1 C. 
B. 700 ; 14 L. J., C. P. 233. 

(o) Made on or after Ist Janu- 
ary, 1871. 
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anj term not exceeding tliirty-fiye jears^ is to be charged Agreements 
with the same duty as if it were an actual lease made lands, &c., not 
for the term and consideration mentioned in the agree- ?u*T^?^ 
ment. years, to be 

A lease made subsequently to^ and in conformity with leases. 
such an agreement duly stamped, is to be chareed with 
the dutjr^pence o4 

An agreementyOr any memorandum of an agreement. Id. Schedule. 
made under hand only, and not otherwise specifically Dnty on agree- 

•' ' . ment under 

charged with any duty, whether the same be only evi- hand, not 

otncrwiBA 

dence of a contract, or obligatory upon the parties from charged, * 
its being a written instrument, is chargeable with a duty ^^P^'^ce- 
of sixpence. 

An agreement or memorandum the matter whereof is Exemption, 
not of the value of 5/. is exempt from duty. 



Sect. II. — Leases. 

(1) Statutory Requisites. 

Leases of any messuages, manors, lands, tenements Stat. 29 Gar. 2, 
or hereditaments made by parol, and not put in writing p^tuLes 
and signed by the parties making the same, or their *<> be leases at 
agents thereunto lawfully authorized by writing, shall 
have the force and effect of leases at will only ; except Sect 2. 
nevertheless all leases not exceeding the term of three ^^^^^ce^g 
years from the making: thereof, whereupon the rent re- tl«»® 7^^ 

1 111-1* -in *°** reserrmg 

served to the landlord, durmg such term, shall amount rent amounting 
unto two-third parts at the least of the fiill improved impTa?ed 
value of the thing demised. y^Xu^ 

A lease, required by law to be in writing, of any tene- Stet. 8 & 9 
ments or hereditaments, made after the first day of s. 3. 
October, 1845. shall be void at law, xmless made by Leases to bo 

, , ' ' ' -^ by deed. 

deed. 

F 2 
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1. Leases of 
land, &c. to 
end within 
three jears, 
and reserring 
rent e(][nal to 
two-thirds of 
foil yalue. 



2. Leases of 
land, &c. 
for more 
than three 
years, or re- 
serying less 
rent than 
two^thirds of 
foil yalae. 



The practical effect of these statutory provisions, 
and of the decisions upon them, may be stated as 
follows :— 

Leases of land, and other corporeal hereditaments, 
which will end within three years from the time of 
making (rf), and whereby there is reserved to the land- 
lord a rent equal to two-third parts at least of the friU 
improved value of the demised premises, may be made 
verbally (e), or by writing not under seal- 
Leases of land, and other corporeal hereditaments for 
a longer term than three years, or reserving less rent than 
two-third parts of the full improved value of the demised 
premises, must be made by deed. But an instrument 
not under seal purporting to demise premises for a 
longer term than three years, or reserving a rent not 
amounting to two-thirds of the fiill improved value, 
though void at law as a lease, will be construed by 
a Court of Equity as an agreement for a lease, of 
which specific performance may be enforced (/). In 
a Court of Law, also, such an instnmient may be 
available as an agreement (y). If the lessee has entered 
and paid rent under an instrument of this nature, a 
tenancy from year to year may be created (A); and 
the instrument may indicate the terms of such 
tenancy (A). 



(d) See Ityley y. Hichs, 1 Stra. 
651; Rawlins y. Turner^ 1 Ld. 
Kaym. 736. 

{o) But yerhal leases do not 
confer the right to sne the lessee 
for damages for not taking posses- 
sion. Sec Edge y. Straffordf 1 
Or. & J. 391. 

(/) Parker y. Tamell, 2 De G. 
& J. 559 ; 27 L. J., Oh. 812. 

(g) Tidey y. Mollett, 16 C. B., 



N. S. 298 ; 33 L. J., C. P. 236 ; 10 
L. T., N. S. 380 ; Hayne v. Cum- 
mings, 16 C. B., N. S. 421 ; 10 L. 
T., N. S. 341 ; Bond y. Hosling, 
1 B. & S. 371 ; 30 L. J., Q. B. 227; 
9 W. R. 746 ; RolUuan v. Leon, 
7 H. & N. 73 ; 81 L. J., Ex. 96. 

(A) Clayton Y.Blakey,ST,'R. 
8; Doe y. Bell, 5 T. R. 471; 
Michardson y. Qijford, 1 A. & 
£. 52. See ante, p. 53. 
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Leases of rights of common^ rights of way, tithes^ or 3. Leases of 
other incorporeal hereditaments can only be made by he^Suments. 
deed (i)y mdess such hereditaments are appurtenant to 
some corporeal hereditament^ in which case they will 
pass mider a demise^ even by parol, of such corporeal 
hereditament {k)y though nothing is said about them at 
the time of the demise (/). An instnmient not under 
seal demising land, and also purporting to demise incor- 
poreal hereditaments, is not thereby rendered yoid(7it). 

(2) In what cases Extrinsic Evidence is admissible. 

Where the contract of lease is reduced into writing, Exdnsioa of 
it is presumed that the writing contains all the terms dence. 
of it (n), and, in the absence of fraud, mistake (o), or 
surprise (jo), verbal or other extrinsic evidence is not 
in general admissible to contradict or add to the written 
instrument (^). If, for instance, a certain sum is speci- 
fied therein as the annual rent, parol evidence will not 



(i) Somerset v. Fogwell, 5 B. 
& C. 876 \ see anthorities dted in 
jadgment, at pp. 882, 883 ; Gar- 
diner T. Williamson, 2 B. & Ad. 
386,338; Bird y. Higginson, 2 
A. & E. 696; 6 A. & E. 824; 
Mayfield t. Robinson, 7 Q. B. 
486 ; Wood v. LeadUUer, 13 M. 
& W. 838; 14 L. J., Ex. 161. 
Bnt agreements for letting the 
tolls of anj tompike roads, signed 
by the trastees letting snch tolls, 
or any two of them, or bj their 
clerk or treasurer, and the lessee 
and his sureties, are yalid, notwith- 
standing the same may not be by 
deed or under seal. Stat. 3 Geo. 
4, c. 126, s. 57. 

(*) Skull T. OlenUter, 16 C. B., 
N. S. 81, 102 ; 38 L. J., C. P. 185; 



Dohhyn y. Somers, 13 Lr. C. L. R., 
Q. B. 293. 

(l) See Beaudeley y. Brook, 
Cio. Jac., at p. 190. 

(m) Heg. y. Hochfvorthy, 7 A. 
& E. 492. 

(n) See Roscoe's Eyidence, 14 

(Uthed.). 

(o) See Oarrard y. I^ankcl, 
30 Beay. 445 ; 31 L. J., Ch. 604. 

(p) See Dart's V. & P. (3rd 
ed.), Ch. 18, sect. 8, p. 664, for 
the cases in which parol eyidence 
is admitted on these grounds as a 
defence to a suit for specific per- 
formance. 

{q) See Woollam y. JUeam, 7 
Ves., at p. 218 ; Omerod y. Hard^ 
man, 5 Ves., at p. 730. 
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Exceptions. 



I. CoBtom. 



2. Latent am- 
bigoity. 



8. Technical 
terms. 



be received to show that the tenant also agreed to pay 
an additional yearly sum for ground rent {s). So also 
parol evidence is not admissible to show an imderstand- 
ing between the parties that the rent should com- 
mence from a later date than that named in tlie agree- 
ment {t) ; and where the lease does not stipulate that 
the rent is to be a net rent without any deduction^ verbal 
evidence is inadmissible to show the agreement of the 
parties that it should be such (u). 

In the following cases^ however, verbal evidence is 
admitted to add to or explain instruments of lease : — 

Evidence of usage is admitted, where not expressly 
or impliedly excluded by the terms of the lease (x). 

Where a deed or instrument seems certain and with- 
out ambiguity, for anything that appears upon it, but 
there is some collateral matter out of the deed or instru- 
ment which produces an ambiguity, verbal or other 
extrinsic evidence is admissible to explain such ambi- 
guity (y). Thus, if a person grant his manor of S. to 
A. B. and the grantor has two manors, of North S. and 
South S., it being clear that he means to grant one only, 
whereas both are equally denoted by the words he 
has used, evidence of previous intention may be received 
to solve this latent ambiguity (z). 

Where terms are used which are known and under- 
stood by a particular class of persons, in a certain 



(«) Prdtton T. Meroeau, 2 W. 
Bl. 1249. 

(t) Henson t. Cooper, 3 Sc. N. 
R48. 

(it) Rich T. Jackson, 4 Bro. C. 
C. 514 ; see 6 Yes. 334, note (c). 

(a?) Po9t, Chap. IV., Sect. 6; 
Chap. VI., Sect 3 (1). See In re 
Stro%td, 8 C. B. 602 ; 16 L. J., C. 



P. 117. 

{y) Bac Maxims, Reg. 23; 
Doe V. Burt, 1 T. R. 701 ; O*- 
hom y. Wise, 7 C. & P. 761. See 
Cuker T. Chiy, 2 B. & P. 666. 

(z) Bac. Maxims, Reg. 23. See 
judgment in Doe t. ffiseocks, 6 
M. & W. 863, 369. 
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special and peculiar sense, evidence to that effect is 
admissible (a). Thus verbal evidence has been ad- 
mitted to show that the word " thousand/' in a lease of 
a rabbit warren, by local usage meant 1,200 (ft); also 
that the word ^' level," in a mining lease, was not used in 
the ordinary sense of a horizontal plane, but in a sense 
peculiar to mines (c). It cannot, however, be inferred 
as matter of law that words occurring in a lease are 
used by the parties in a special or technical sense; it 
is a question for a jury to decide in what sense the words 
are used in each case (c). Where a word is defined by 
Act of Parliament to mean a precise quantity, or a 
precise time, the parties using that word, in a lease by 
deed (cf ), must be presumed to employ it in the sense 
given to it by the legislature, unless it appears fix)m 
other parts of the deed that they used it differently {e). 

In some cases a lease may be explained by parol ^- Pre^oas 

xnodo 01 6111 OV" 

evidence of the state of the premises at the time when ment of pre- 
it was granted, and of the mode in which they had been °"*^ 
previously enjoyed (/). 

(3) Form and Construction of Lease, 

No special form of words is necessary to constitute a 
lease. Whatever words are sufficient to explain the 
intent of the parties that the one shall divest himself of 
the possession (ff) and the other come into it for a 
determinate time, such words, whether they run in the 

(a) 3 Starkie on Eridence, 1083. t. Wilson, 3 B. & Ad., at p. 783 ; 

{b) Smith y. Wilson, 8 B. & Doe v. Lea, 11 East, 812. 

Ad. 728. (/) Hall v. Lund, 1 H. & C. 

(c) Clayton t. Oregson, 6 N. & 676 ; 32 L. J., Ex. 118; 11 W. B. 

M. 694$ 6A. &E. 302. 271. ^f» Oshomy.Wise,! 0, 8t 

id) See Doe t. Benson, 4 B. & P. 761. 

A. 588. (jf) See ante, p. 47. 

(«) See per Parke, J., in SmSft 



•?»■ 
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fonn of a licence (i), covenant (A), or agreement (/), are 
of themselves sufficient, and will in construction of law 
amount to a lease for years as effectually as if the most 
proper and pertinent words had been made use of for 
that purpose ; for a lease for years being a contract for 
the possession and profits of lands on the one side, and 
a recompense of rent, or other income, on the other, if 
the words made use of are sufficient to prove such a 
contract, in what form soever they are introduced, or 
however variously applicable, the law calls in the intent 
of the parties, and models and governs the words 
accordingly (m). 

Bjr oorrespon- A lease may be made by a correspondence, in which 

one party offers to take on certain terms fiilly and 
definitely stated, and the other unconditionaUy accepts 
such offer (w). 

Lease for life. Leases for lives of corporeal hereditaments, if not 

made by a conveyance operating under the Statute of 
Uses, or in pursuance of a power to lease, must 
formerly have been perfected by livery of seisin. This 

Stat. 8 & 9 ceremony is not now requisite, for all corporeal tene- 

B. 2. ' ments and hereditaments shall, as regards the convey- 

ance of the immediate fireehold thereof, be deemed to 
lie in grant as well as in livery. 

Ordinary form The ordinary form of lease by deed is technically 

said to consist of the premises, habendum^ reddendum, 
and covenants. 

(t) Hall y. Sebright, 1 Mod. 8 Q. B. 371 ; 16 L. J., Q. B. 182. 

14. See Doe v. Wood, 2 B. & A. (m) Bac. Abr. (K.), p. 160. 

724. See Drake v. Munday^ Cro. Car. 

(A) See judgment of Parke, J., 207; Walker v. Oile$y 6 C. B. 

in Doe v. Dodd, 5 B. & Ad., at 662 ; 18 L. J., C. P. 323. 

p. 693 ; M{liitlock v. Horton, Cro. (») Chapman v. Bluek, 4 Bing. 

Jac. 91; Fenny v. Child, 2 M. & N. C. 187; 7 L. J., C. P. 100. See 

S. 255, 257. Jpnei y. Reynolds, I Q. B. 506 ; 

(Z) See Lovelock v. I^anklyn, 10 L. J., Q. B. 193. 
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The premises contain the date, names and descrip- PremiBes. 
tions of the parties, recitals, consideration, operative 
words, parcels, and the exceptions and reservations. 

The date of a deed is .not of the substance of the Date, 
deed ; for if it has no date, or a false or impossible date, 
yet the deed is good (o). 

A lease by deed is presumed to be delivered on the 
day on which it bears date ( p) ; but a party may show 
that the deed was delivered on a different day, and in 
that case it takes effect from the day of delivery, and 
not from the day of the date (jq). 

Begitals, stating the title of the lessor, are seldom Becitals. 
necessary, except in the case of an underlease, or where 
the lease is made by a tenant for life, or in pursuance 
of a power to lease. 

The consideration expresses the recompense to be Consideration, 
rendered by the lessee for the use of the demised pre- 
mises. This may either consist of the payment of rent 
and performance of covenants, or of the payment of a 
sum of money as a fine, the execution of improvements 
on the demised premises, or in fiust any benefit conferred 
on the lessor either by the lessee, or by any one else on 
his behalf. In leases at' a fine made before 1871, the 
full amount of the consideration-money must be truly set 
forth in words at length, and the lessee may recover 
back from the lessor so much of the consideration-money 
as is not set forth as aforesaid, or the whole, if no part is 
so set forth (r). Where in pursuance of an agreement 

(o) Ooddard's cate, 2 Co. R., 272, 279, 280. 

at p. 5. (r) Stats. 48 Geo. 3, c. 149, ss. 

ip) HallY,Denbiffh,Cro,'El\z, 22—25; 66 Geo. 3, c. 184, s. 8; 

773 ; see also Mouse y. Laxton, CHngeU v. Purkint, 4 Ex. 720 ; 

ib. 890. 19 L. J., Ex. 129. Repealed bj 

iq) Steele t. Mart, 4 B. & C. Stat. 33 & 34 Vict. c. 99. 
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Operative 
words. 



Parcels. 



** False de- 
monstration.'' 



for a lease, a lease is tendered to the lessor for execution 
in which the consideration is not truly stated, the lessor 
is not bound to execute the lease («). 

The operative words are those by which the 
lessor actually lets the premises to the lessee. The 
terms generally used are " demise and lease/' but any 
words clearly indicating an intention of making a pre- 
sent demise will suffice (t). Under the word " demise'^ 
there is implied a covenant for quiet enjoyment («). 

The parcels contain a description of the property 
intended to be let. In agricultural leases it is often 
sufficient to specify the name of the &rm, the number 
of acres it contains, and the parish and county in which 
it is situated. Where the identity of the demised 
premises can be perfectly established by this description, 
other particulars should be omitted, since questions 
frequently arise as to how far words of particular 
explanation qualify words of general description (x). 
The rule is clearly settled, that when there is a suffi- 
cient description set forth of premises by giving the 
particular name of a close, or otherwise, a Mae demon- 
stration, — i. e., an incorrect addition to the description 
inserted only for the purpose of identifying the pro- 
perty (y ), may be rejected ; but if premises are described 
in general terms, and a particular description is added, 
the latter controls the former (z). 



(») Vonhollen y. Xnowles, 12 
M. & W. 602 ; 13 L. J., Ex. 140. 

(t) Bac. Abr. (E.) 161; ante, 
pp. 71, 72. 

(«) Post, Chap. rV., Sect. 10 

(I), 
(or) 2 Piatt on Leases, 27. See 

Dos T. Oalloway, 5 B. & Ad. 43; 

I>yne y. Nutley, 14 C. B. 122. 



(y) Martyr r. Lawrence, 2 De 
G., J. & S. 261; 12 W. R. 1043; 
Manning y. Mtxgerald, 29 L. J., 
Ex. 24. 

(z) See per Parke, J., in Doe t. 
Oalloway, 5 B. & Ad., at p. 51. 
See Doe t. Oreathed, 8 East, at 
pp. 103, 104; Doe t. Jersey, 1 B. & 
A., at p. 558. 
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In framing parcels the following particulars should Legal meaning 
be borne in mind : deacription. 

Land means strictlj arable land (a); but compre- i. ^^Land." 
bends in law any ground, soil or earth whatsoever, as 
meadows (6), pastures, moors, marshes, and heath (c); 
and will primd facie include all buildings, woods or 
water thereupon (c). 

Under the word water ^ it seems that a right of fishing 2. « Water." 
will pass, but the soil will not pass (d). To include 
the soil imder the water the description should be land 
covered with water {d). But imder the word pond or 
pool, it seems that the soil will pass (e). 

Farm includes the fiirm-house, farm buildings, and 3. ''Farm." 
the lands thereunto belonging, or therewith used(/); 
and maj also comprehend woodlands (^). 

The words farming huildingSy it seems, include the 
&rm-house (A). 

Messuage or house (the terms are synonymous (£)), 4. "Mes- 
may comprehend, besides the house and buildings ""^^^ 
adjoining, a courtyard, garden (A), and orchard be- 
longing to the same (Z), and the stables and other out- 
houses necessary for the convenient occupation of the 
house (m). 



{a) Shep. Tonch. 91. 

\h) Cooke y. Yates, 4 Bing. 90. 

{o) Co. lit. 4 a. 

id) Co. lit 4 b. 

(tf) Co. Lit 5 b. 

(/) Shep. Touch. 93. 

(^) Poriman t. Millj 8 Jar. 
356. 

ih) Cooke T. Cholmondeley, 4 
Drew. 826. 

(t) See 2 T. R. 502. 

ik) Carden t. Tuck, Cro. Eliz. 
89; Seftson t. South Western Ry. 
Co., 8 W. B. 467 ; Grosvenor t. 



Hampstead Junction Ry. Co,, 1 
De G. & J. 446; 26 L. J., Ch. 731 ; 
Cole T. West London, ^o. Ry, 
Co., 27 Beav. 242; 28 L. J., Ch. 
767; ^eele v. Midland Ry. Co., 
L. B., 1 Ch. 276, 284, 290; 14 W. 
R. 367; Mar son y. London, Chat- 
ham and Dover Ry. Co., 37 L. J., 
Ch. 483; L. R., 6 Eq. 101. 

(0 Shep. Touch. 94 ; Co. Lit. 
5 b. 

{m) Boer. Collins, 2 T. R. 498. 
See L. R., 1 Ch. 291. 
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5. '* Apparte- The word appurtenances will pass only things which 

have been used together with the house or land demised, 
or which are reputed or accepted as parcel thereof (n). 
Whether anything is or is not parcel of the premises 
demised is always matter of evidence (0). As appurte- 

To a hoiue. nant to a house, a curtilage and a garden (p) may pass 

also a right of tiu-bary {q) ; but, as a general rule, not 

To land. land(r). As appurtenant to land there may pass a sheep- 

walk («), also a right of turbary (y), or of way {t) ; but 
not an easement which has become extinct, or which 
does not exist in point of law by reason of unity of 
ownership (m). 

Under the words with all ways to the same belonging 
or appertaining y no way will pass unless legally appur- 
tenant; or unless it appears from the grant itself that 
the parties meant to use the words in a more extended 
sense than the legal one (x). But under the words with 
all ways to the demised premises belonging y or with any 
part thereof used or enjoyedy it seems that a right of way 



(») Bryan v. Weatherhead, 
Cro. Car. 17; Kertlake r. J^'hite, 
2 Stark. 608; see Maitland t. 
Mackinnon, 1 H. & C. 607 ; 32 
L. J., Ex. 49; Smith v. Ridgway^ 
4 H. & C. 87 ; 86 L. J.. Ex. 11, 
198; L. R., 1 Ex. 881. 

(p) Per Boiler, J., in Doe t. 
BuH, 1 T. B., at p. 704. 

ip) BettUworth's case, 2 Co. 
R., at p. 82. 

{q) Solme y. Bullock, 3 Ley. 
165 ; Bobby n v. Somen, 13 Ir. C. 
L. R., Q. B., at p. 800. 

(r) Heam y. Allen, Cro. Car. 
67 ; Buck 1. NvHon, 1 B. & P. 
63; bat see Doe y. Martin^ 2 
W. Bl. 1148. 

(#) HurUiton v. Woodroffe, 
Cro. Jac. 619. 



(f) Per Lord Mansfield, C. J., 
in MorrU y. Edgingion, 8 Taunt., 
at p. 30; nineheliffe y. Kinnoul, 
6 Bing., N. C. 1; Shidl y. Olmi9' 
ter, 16 C. B., N. S. 81 ; 38 L. J., 
C. P. 186. Bat see Worthingiton 
y. CHmson, 2 E. & E. 618; 29 L. J., 
Q. B. 116; Harding y. WiUon, 2 
B. & C. 96. 

(u) Per Denman, C. J., in 
Plant y. James, 6 B. & Ad., at p. 
794 ; 4 A. & E. 749; Chymes y. 
Peacock, 1 Bnlstr. 17; Saunders 
y. Oliffe, Moo. 467; WhaUey y. 
Tompson, 1 B. & P. 871; Cle- 
ments y. Lambert, 1 Taunt. 206 ; 
Barlow y. Rhodes, 1 Cr. & M. 
439. 

(jB) Barlow y. Rhodes, 1 Cr. & 
M. 489 ; 2 Piatt on Leases, 84. 
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which at the time of the grantmg of the lease is used 
with any part of the demised premises will pass^ although 
not specificallj mentioned (y). 

The words more or less, appended to the measure- 
ments in the parcels, being indeterminate, if the land 
occupied by the tenant exceeds such measurements 
but corresponds with the abuttals, the tenant has a fair 
title to insist that it was meant that so much should pass 
by the demise (z). And where the lessor sees the 
daily progress of a building which covers the land occu- 
pied by the tenant, he will not be allowed to claim the 
overplus beyond the measured distance as an encroach- 
ment (a). 
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of. 



An EXCEPTION is always of part of the thing granted. Exceptions 

A. Till lYUWIT* 

but a RESERVATION is always of a thing not in esse, but yations. " 
newly created or reserved out of the land or tenement 
demised (ft). 

The words of an exception are usually construed Construction 
against the lessor and in favour of the lessee (c). It 
seems, however, when a certain number of acres are ex- 
cepted from a lease, without any specification of the 
particular acres intended to be excepted, the lessor has, 
before the lease is actually granted, the right to select 
the acres to be excepted from the lease (rf). But if the 



(y) Kooystra y. Luoas, 5 B. & 
A. 830, 834. See Harding y. 
^nUo1t, 2 B. & C, at p. 100. 

(«) Neale y. Parkin^ 1 Esp. 
229, 230; Cross y. Eglin, 2 B. & 
Ad., at p. 110. 

(a) Neale y. Parkin, 1 Esp. 
229. As to the constraction of 
the words "<w thereahauts*' see 
Davis y. Shepherd^ 35 L. J., Ch. 
581, 590; L. R., 1 Ch. 410. 

(ft) Co. Lit. 47 a. 



{o) Shep. Touch. 100; BulUn 
y. Denning^ 5 B. & C. 842, 847, 
860; Cardigan y. Armitage, 2 B. 
& C. 197, 207. See Chadwicl y. 
Marsden, 86 L. J., Ex. 177; L. 
B., 2 Ex. 285; 15 W. R. 964. 
Bat see Mitoalfe y. Westaway, 
17 C. B., N. S. 668; 34 L. J., 
C. P. 113. 

(d) Jenkins y. Green, 27 Beay. 
487; 28 L. J., Ch. 817. 
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lease has been actually granted in the terms of the 
agreement, without specifying the lands excepted, the 
right of selecting the excepted lands will rest with the 
tenant (e). The landlord's right of selection must not 
be exercised oppressively, so as to interfere with the 
beneficial enjoyment of the rest of the farm(€). 

An exception of a// ^Ae wood and underwood includes 
trees both great and small, but not fruit trees (/). It 
extends to the soil on which the trees grow {g\ if there 
are no expressions showing that it was intended to con- 
fine the exception to the trees themselves (A). On the 
other hand an exception of all timber-trees^ will comprise 
only so much of the soil as is sufficient for the vegetation 
and growth of the trees excepted ( i). Under an excep- 
tion of all and all manner of timber y Sfc.^ woody under- 
woody bushes and thorns^ other than such bushes and 
thorns ojs shall be necessary for the repairs of the fences y 
all bushes whether forming part of the fences or not, or 
necessary for repairs or not, are excepted out of the 
demise (A). The meaning of the clause is, that there is 
reserved to the tenant the right of taking all or parts of 
the thorns or bushes for repairs when required (A). 

Where timber is excepted, the lessor is entitled to 
enter on the demised premises to show it to intending 
purchasers, and he or his vendee may cut the trees 
down, and take them away (Z). 



(jb) Jenkins ▼. (jfreen, 27 Bear. 
487; 28 L. J., Ch. 817. 

(/) IdfndonY. Southwell^'B.oh. 
803; See also Wyndham y. Way, 

4 Taunt 816 ; note (a), p. 318| 
Sullen T. Denning, 5 B. & C. 
842; Woodfall, L. & T. 129. 

(^) Ive y. Same, Cio. EUz. 621; 

5 Ck>. R. 11; Whietler y. Paeloe, 
Cra Jac 487; RoUe y. Rock, 2 
Selw., N. P. 1244 (18th cd.). 



(A) Legh y. BeaU, 1 B. ft Ad. 
622; Pinootnb y. Th4ma9, Cio. 
Jac 524. 

(<) Whietler y. Pa4l4>e, Cro. 
Jac. 487. See Legh y. ffeald, I 
B. & Ad. 622; 2 Piatt on Leaaes, 
42. 

{k) Jenney y. Brook, 13 L. J., 
Q. B. 876, 886; 6 Q. B. 323. 

(JL) Shep.Toach. 100; Lifor^e 
Gate, 11 Ck>. R., at p. 62 ; BemUt 
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The word minerals^ in its proper sense, comprehends l&finerab. 
all fossil bodies dug out of mines or quarries (m) ; hence 
it includes stones dug from quarries (n). Under an ex- 
ception of mines, everything is excepted that is neces- 
sary for working them, including way-leave for carrying 
away the minerals (o) ; but a reservation of mines and 
quarries, with fiiU power to win and work the same, 
does not include the right of so working them as to let 
the surfitce down(/7). 

A reservation of the exclusive right of huntinff. Sporting. 
shooting yjishing and sporting over the demised premises 
includes whatever is ordinarily known as hunting, 
shooting, fishing and sporting; and a tenant under a 
lease containing such a reservation is not entitled to 
shoot rabbits (^). 

The proper office of the Habendum is to restrain Habendmn. 
the generality of the premises (r). It limits and ascer- 
tains the estate of the lessee by specifying the time of 
commenceme&t, and the duration of the interest granted 
to him. 

Leases for years may be made to commence either 1- Foryei|r«. 
immediately, or firom a past (5) or future day. Where S^t'^'^ktae. 
leases are made to commence &om the day of the date 
of the instrument of lease, the word from is construed 



T. I$ham^ 7 Ex. 77 ; 21 L. J., Ex. 
85. 

(m) JRoiie y. Wainman, 14 M. 
& W. 869 ; 15 L. J., Ex. 67 ; aff. 
2 Ex. 800. 

(m) MickUthwait t. Winter, 
6 Ex. 644 ; 20 L. J., Ex. 313. 

(p) Judgment in Proud y. 
Bate*, 34 L. J., Ch., at p. 411 ; 
Cardigan v. Armitaffe, 2 B. & C. 
197, 207. 



(p) Judgment in Proud y. 
Bates, 84 L. J., Ch., at p. 412. 

(q) JeffryesY. Beans, 19 C. B., 
N. S. 246 ; 34 L. J., C. P. 261. 
Seepoit, Chap. IV., Sect. 14. 

(r) Per Tindal, C. J., in Bur- 
ton y. Barclay, 7 Bing., at p. 767. 
See Hob. 170, 171. 

(«) See Bnys y. BonnUkoms, 
2 Burr. 1190. 



•^^t^rnm^-^^ 



•^Ti 
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to mean either inclusive or exclusive, according to the 
context and subject-matter, and so as to effectuate the 
deeds of parties and not to destroy them {t)* 

Leases bj deed made to commence &om an event 
which has never happened, or from the date of the deed, 
where the deed has either no date or an impossible 
date(M), take effect from the time of the delivery of the 
deed (x). Leases to commence from henceforth begin 
from the dehvery of the deed, and not from its date(y). 
A lease made to begin after the end or determination 
of a previous lease, where there is no previous lease, or 
such previous lease has determined or become void, will 
begin immediately (z). 

The habendum of a lease must be construed as taking 
effect from the time of its execution, though the dura- 
tion of the term is to be computed from a prior day (a). 
Hence the interest of the lessee, and his liability for 
breaches of covenant, commence only from the day of 
the execution of the deed(i). 

It will be sufficient if the date at whit^h the lease is 
to commence is capable of being ascertained with cer- 
tainty at the time when the lease is to take effect in 
possession, though up to that time the period of com- 
mencement may be uncertain (c). Thus, if a lease be 
granted for twenty-one years aftier three lives in being ; 
though it is uncertain at first when the term will com- 



(t) PttghY. Leeds, 2 Cowp. 714. 
See also Doe t. Day, 10 East, 427. 

(tt) See Chapman y. Deecham, 
3 Q. B. 723 ; 12 L. J., Q B. 42. 

(a?) Bac. Abr.(L.)168; Styles 
T. Wardle, 4 B. & C. 908, 911. 

(y) Clayton*8 Case, 5 Co. Rep. 
1. See Steele t. Mart, 4 B. & C. 
272, 278. 

(z) Bac. Abr. (L.) 170 ; miler 



V. Maynwaring, Cro. Car. 397, 
899. 

(a) Per Parke, B., in Jervis t. 
Tomkinson, 1 £L & N., at p. 206. 

(h) Jervis t. Tomkinson, 1 H. 
&N. 195; 26 L. J., Ex. 41; Shaw 
V. Kay, 1 Ex. 412; 17 L. J., Ex. 
17. See Wyhurd v. Tuck, 1 B. & 
P. 464. 

(c) Shep. Touch. 272. 



LEASES. 



81 



mence, because the lives are in being, yet wben they 
die it is reduced to a certainty ; and id certum est quod 
certum reddi potest {d)» 

The duration of the lease must also be ascertained Duration of 
either by the express limitation of the parties at the 
time of making the lease, or by reference to some colla- * 
teral or subsequent act or event which may with equal 
certainty measure the continuance thereof («). A lease 
for an indefinite term is prima facie a lease at will (/ ), 
but a general letting at a yearly rent usually gives rise 
to an impUed tenancy from year to year (f). 

Where it is intended to create an express tenancy 2. From year 
from year to year the words of the habendum should ^^ ' 
be from year to year, A lease for one year certain^ 
and so on from year to year^ has been held to contem- 
plate a tenancy for two years at the least {y). A let- 
ting not for one year only, but from year to year, 
enures as a demise for two years at least (h). A lease 
for a year, or for one year and no longer, creates a 
tenancy expiring at the end of the year without notice 
to quit (t). 

A lease for life of corporeal hereditaments could not 8. For life, 
by the common law be made to commence in futuro, 
because livery of seisin was formerly essential to the crea- 
tion of an estate of freehold, and present livery could not be 



{fi ) Per Ld. Ken jon, C. J., in 
GoodHght T. Richardson, 3 T. 
R., at p. 463. 

ifi) Bac. Abr. (L.8) 176; BuTiop 
of Bath* 8 Case, 6 Co. B., at pp. 
S5, 85 a. Ante, p. 68. 

(/) Ante, p. 52. Bat see Say 
T. SinUh,Flowden, 271; Chvynne 
T. Maynttone, 3 C. & F. 302. 

(y) t)oe Y. Green, 9 A. & £. 

P. 



658. See Reg. y. Charvton, 1 Q. 
B. 247. 

(A) Down y. Cartmright, 4 
East, 29, 83. 

(i) Ctihhy. Stokes, S'Etiat,S58. 
See judgment in Messenger t. 
Armstrong, 1 T. R., at p. 54 ; also 
judgment in Right t. Barhy, Ib.f 
at p. 162. 
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made to a future estate (?). It would appear, however, 
that livery of seisin is not now necessary to the creation 
of a freehold interest (m). As a use may be limited in 
futuroy a lease for life may be made to commence at 
a future day by limitations operating under the Statute 
*of Uses^as, for instance, where the lease is made in pur- 
suance of a power to lease (n). 

A lease for term of life, without mentioning for whose 
life, shall be deemed to be for the life of the lessee (o). 
When A. demises to B. for the term of his life, the 
word hisy in ordinary construction, would apply to B. 
as the la^ antecedent. But instances perpetually occur 
where that word is used, and does not refer to the last 
party named. The words of the demise are ambiguous, 
and may derive explanation from the other parts of the 
instrument. A covenant for quiet enjoyment during 
the life of the lessor tends very strongly to expound the 
intention of the parties {p). A lease made to A. during 
the life of B. and C. will continue during the life of tibe 
survivor {q); but a lease for a term of years if A. and 
B. shall so long live will determine on the death of one 
of them (7). 

Beddendam. ^HE BEDDENDUM fixes the amount and kind of re- 

compense to be paid by the lessee to the lessor for the 
possession of the demised premises, and usually speci- 



(Z) Bamnok*s Que, 5 Co. B., (n) 1 BaadenKm Uses, 142 (5Ui 

at p. 94 a i 2 Black. Com. 165. ed.) ; 1 Piatt on Leases, 692. 

See Oreenmood y. Tyber, Cro. (a) Co. lit 42 a. 

Jac. 668 ; Freeman t. Wett, 2 {p) Per Taunton, J., in Doe v. 

Wila. 166. Doddy 6 B. & Ad., at p. 693. 

(to) Stat 8 & 9 Vict. c. 106, 8. (js) Brudnel*$ Case, 6 Co. K 9. 
2. Ante, p. 72. 
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fies the periods at which such recompense is to be paid 
or rendered. 

No special form of words is essential. A proviso {r\ 
or a covenant {g)y maj constitute a good reservation of 
rent, and a letting at and under the rent of 80/. is an 
agreement by the tenant to pay that rent (t). Under 
the words yielding and paying a covenant for payment 
of the rent is implied {u). 

Bent may be made payable in advance, but in that Bent payable 
case the reddendum should state expressly that the rent 
is so payable from time to time, or always^ in advance, 
or the stipulation for payment in advance may be held 
to relate to the first quarter's rent only (x). 

The amount of the rent must be either expressly Certaintj as to 
stated, or otherwise rendered capable of being ascer- xmt 
tained with certainty (y). In some cases there may be 
a certainty in uncertainty; as a man may hold of his 
lord to shear all the sheep depasturing within his lord's 
manor ; and this is certain enough, although the lord 
has sometimes a great, and sometimes a small number 
there {z). A royalty of so much quarterly per solid 
yard for marl got, and so much per thousand for all 
bricks made by the tenant, is a rent capable of being 
ascertained with certainty (a). 

The rent must be reserved to the lessor and his heirs, 
and not to a stranger {b). But the law uses all industry 

(r) ffarrinffUm T. Wue, Cro. Stark. 161. 

Kiz. 486. (y) Co. Lit 142 a. 

(#) J?rake y. Mwndof, Czo. (%) Co. lit 96 a. 

Car. 207. (a) Daniel v. Oraeie, 6 Q. B. 

(0 J>oeY,Knetter,iC.8iV,3, 146; 18 L. J., Q. B. 309. See 

(«) Jndgment in Iggulden t. jadgment in Wattan t. Waud, 8 

May, 9 Yes., at p. 830 ; ffellier t. Ex., at p. 339. 

Ouhard, 1 Sid. 266; Porter v. (J) Lit s. 346; 2 Wms-Saund. 

iSrivtiww, Stylee, 406. 370. Po**, Chap. IV., Sect 1 (2), 

{») See Holkmd t. PaUer, 2 p. 112. 

g2 
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" Net rent." 



imaginable to conform tlie reservation to the estate (c). 
Hence a reservation to the lessor, entitled in fee, his 
heirs, executors, and assigns will not prevent the rent 
from following the reversion and going to the heir(d). 

The most clear and sure mode of reservation is to 
reserve rent yearly during the term, and leave the law 
to make the distribution, without an express reservation 
to any person (e). A reservation of rent to the lessor 
only, not mentioning his heirs, &c., will enure only 
during the life of the lessor (y ), unless the reservation 
be expressly to the lessor during the term, in which case 
rent will continue payable to the end of the term {g). 

A stipulation for a net rent means a rent clear of all 
deductions (A) ; hence the tenant under a lease contain- 
ing this reservation will be liable to pay land tax and 
sewer's rates (A). 



CoTenants. 

How consti- 
tated. 



A COVENANT is nothing more than an agreement of 
the parties under seal (i). Hence, in order to constitute 
a covenant, no technical language is necessary (A) ; any 
words in a deed which show an agreement to do a 
thing amount to a covenant (/)• A recital (m), or an 



(jci) ZvAgjaieoimSacheverelly, 
Froggatty 1 Vent, at p. 161. 

{(£) Drake t. Munday^ Cro. 
Car. 207. See Saehwerell y. 
Froggattt 2 Wms. Sannd. 867 a. 

{e) Whitlocie$ Que, 8 Co. R, 
at p. 71. 

(/) Ca lit 47 a. 

(g) Sacheverell t. Froggatt, 2 
Wms. Sannd. 367 a. 

(A) See judgment of Ld. Tenter- 
den, C. J., in Bennett y. Womaek, 
7 B. & C, at p. 629; 8C.&F.96; 
Bradhuty y. Wright, 2 DoogL 
624. 



(i) Per Ld. Ellenboiongh, 0. J., 
in Randall y. Lynch, 12 East) at 
p. 182. 

(*) Lant V. NorrU, 1 Bnrr. 
287, 290. See also 8aWmn y. 
HouftawHf 1 Bing., at p. 440. 

(Q Eagterhy y. 8amp9<m, 6 
Bing. 644, 650 ; 9 B. & C. 605; 
Stevenson's Case, 1 Leon. 324 ; 12 
East, 182,note (a) ; Hollit y. Carr, 
2 Mod. 87 ; St, Albans y. MIU, 16 
East, 352; Cannock y. Jones, 8 
Ex. 283. 

(m) Sampson y. Easterhy,%'B, 
& C. 505; 6 Bing. 644; I^urraU 
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exception, may constitute a covenant, where it appears 
from the rest of tlie deed to be the intention of the 
parties that it should do so (n). 

An express covenant for payment of rent should be CoTenont for 
inserted in every lease, because this covenant makes J^™^ ° 
the tenant chargeable with rent during the whole of the 
term, and if he assigns the lease gives the landlord a 
remedy against him aa well as against ite assignee (0). 
K it is agreed that the rent shall cease to be payable in 
case the demised premises shall be burnt down, or shall 
become uninhabitable, an express exception to that effect 
should be inserted in the covenant for payment of rent. 
An exception of damage by fire contained in the cove- 
nant to repair does not limit the operation of the cove- 
nant for payment of rent (p). 

Where it is intended that the liability to perform, where assignB 
and the right to take advantage of covenants, shall pass Q^^ed. 
with the land to the assignee, the assigns should always 
be expressly named; for though some covenants will 
bind assigns though not named, and others will not 
bind them though named, yet as there is a middle 
class, in which assigns are bound if named, and not 
otherwise, it is prudent to provide for the possibility of 
a covenant being held to belong to this class {q). 

Where an agreement for a lease contains no stipula- «< Usaal ooye- 
tion as to the covenants to be inserted in the lease, or 
stipulates for the usual covenants^ it seems that the 
lessor is entitled to have introduced into the lease a 

T. BUdUeh, 6 C. B., N. S. 840; (p) Hare y. Orwe$, 8 An«t. 

Lay T. Mirt^am, 19 C. B., N. S. 687; 2 Flatt on Leases, 166. See 

479. post. Chap. lY., Sect 2. 

(n) 8t. AXbam t. EUU, 16 iq) 4 Jarm. Codt., by Sweet, 

East, 352; WoodfaU L. & T. 127. 428. See post. Chap. lY., Sect 

{&) 2 Piatt on Leases, 168. See 12. 
post. Chap, rv., Sect 12. 
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coTenant by the tenant to repair^ without exception in 
case of damage by fire or tempest (r) ; but the lessor 
cannot require the insertion of a covenant by the lessee 
not to assign or imderlet without licence {s) ; or a cove- 
nant not to exercise particular trades on the demised 
premises (^). The question of what covenants are usual 
appears^ however^ to be one of j&ct^ and not of law(tt). 
A covenant by the tenant to pay land tax and sewer's 
rate is a usual covenant in a lease, reserving a net 
rent (u) ; and a proviso for re-entry is usual in leases of 
public-houses (jr). A covenant that in case the demised 
premises shall be blown down or burned, the lessor 
shall rebuild, or otherwise tiie tenant shall be at liberty 
to quit, is not a usual covenant (^). 

Every covenant is to be expounded with a regard to 
its context, and such exposition must be upon the 
whole instrument, ex anteeedentibus et consequentibus^ 
and according to the reasonable sense and construction 
of the words (z). Hence, if a man acts contrary to tiie 
intention of his covenant a breach will be committed, 
although he literally performs it; as, if a man covenants 
to leave all the trees upon the land, and he cuts them 
down and leaves them there (a). If the meaning of 
the words of a covenant be doubtM, it would seem tiiat 



(r) Kendall y. Hill, 6 Jur., N. 
8. 968; Sharp v. MUUgiM^ 28 
Beay. 41d. 

(«) ffenderson t. Say, 8 Bro. 
C. C. 632; Vere t. Laveden, 12 
Ves. 179; Church v. Brown, 16 
Ves. 268 ; Bronme t. JRaban, lb. 
628 ; jndgment in Buckland v. 
Papillon, 86 L. J, Ch., at p. 83. 

(t) Propert y. Parker, 8 Mj. 
& K 280; Van y. Cbrpe, lb, 269. 

(«) Bennett y. Womack, 3 C. 
&P. 96; 7B.&C.627. See Doe 



y. WlUianUy 11 Q. B. 688 ; 17 L. 
J., Q. B. 16i. 

(a?) Bennett y. Womack^ 7 B. 
& C. 627 ; HaiTicf y. Burnett, 27 
Beay. 600 ; 29 L. J., Cb. 289. 

(y) Boe y. Sandham, 1 T. R. 
706; Medwin y. Sandham^ 8 
Swanst. 686. 

(2) PerLd.Ellenboroi^h, C.J., 
in Iggulden y. May, 7 Bast^ at p. 
241. 

(a) Ccm.J>ig,(hvenant(E.2y, 
Smith L. & T. 122. 
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sach constraction will be made as is most strong against 
the coTenantor(i^). 

Covenants are construed as dependent or independent Whether de- 
aocording to the fidr intention of the parties, to be S^nde^™' 
collected from the instrument, and technical words (if 
there be any to encounter such intention) should give 
way to that intention (c). As fiimishing a guide to 
the discovery of the intention of the parties (d), it has 
been laid down as a rule that where a covenant goes 
only to part of the consideration on both sides, and a 
breach of such covenant may be paid for in damages, it 
is an independent covenant (e). 

Covenants entered into with several persons, although Whether j(»nt 
they may appear primd facie to be joint, yet may be 
construed as separate, if the interest of the parties in 
the deed appears to be separate. If the words are 
ambiguous, they may be construed according as the 
interest of the parties appears to be joint or several, 
but if they are expressly and clearly joint or several, 
they cannot be so controlled (/). It has been held, 
that where a demise is joint, and the covenants upon 
which an action is brought are entire, and are made 



or BereraL 



(J) Bac Abr. Covenant (T.) ; 
judgment in Dos v. Stevens, 8 B. 
& Ad., at p. SOS. Bat see Rhodes 
T. Bullard, 7 East, 116. 

(0) See j ndgment of Ld. Kenjon, 
C. J., in Porter t. Skephard, 6 T. 
B., at p. 668 ; judgment of Ld. 
Chelmsford in Roberts y. Brett, 
84 L. J., C. P.> at p. 247. 

id) Per Ld. Chelmsford, 84 L. 
J., C. P., at p. 247. 

{e) Boone y. Hyre, I H. Bl. 
27d,note(a); 8t, Albans y, Shore, 
lb, 270 ; Pordage y. Cole, 1 Wms. 
Sannd.320b; Ca/r pewter r. Cress- 
^il, 4 Bing. 409,411. See^ojf- 



gaUay y. Pettit, 6 C. B., N. S. 
687; 28 L. J., C. P. 169. See 
ako^«^, Chap. IV., Sect. 2 (2). 
(/) Per Parke, B., in iSw«Wtf y. 
Paarh, 13 L. J., Ex., at p. 11 ; 12 
M. & W., at p. 158 ; Bradbwrne 
y. Botfield, 14 M. & W. 669, 672; 
14 L. J., Ex. 330 ; XeigMley y. 
Watson, 8 Ex. 716, 722. See 
Slingsby's Case, 6 Co. R 18 a; 
JEecleston y. Clipsham, 1 Wms. 
Saond. 153 ; Anderson y. Mdrtin- 
dale, 1 East 497 ; James y, Emery, 
8Taimt.246; WithersY,Bircham, 
8 B. & C. 254. 
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with both the lessors^ the cause of action is joint, and 
both of the covenantees ought to sue, though as between 
themselves their interests may be separate {g). Hence, 
the benefit of a covenant to repair in a joint lease made 
by tenants in common, will run with the entire rever- 
sion, and the representatives of all the tenants in com- 
mon must join in suing for a breach of such cove- 
nant (A). 



Froyifloes for 
re-entry. 



How framed. 



A Proviso for re-entry on the whole of the de- 
mised premises, on breach of any covenant in the lease, 
is not unreasonable (i). A proviso for re-entry on the 
bankruptcy of the lessee (A), or on his contracting a 
debt upon which judgment should be signed and exe- 
cution issue (Z), is lawfid. 

It is not essential that leases containing provisoes or 
conditions for re-entry should be made by deed (w). 
A person who demises land by an instrument not under 
seal may introduce a condition into it, provided he use 
apt and proper words for the purpose. In a lease for 
years, no precise form of words is necessary to make a 
condition. It is sufficient, if it appear that the words 
used were intended to have the eflFect of creating a con- 
dition (n). The right of entry should be reserved to 
the owner of the legal estate in the premises (o). 



QD Per Ld. Denman, C. J., in 
Ibley T. Addenbrooke, 12 L. J., 
Q. B.,at p. 166; 4Q. B., at p. 207. 

(A) Thompton t. HahefcUly 19 
C. B., N. S. 718 ; 36 L. J., C. P. 
18. 

(i) See Hdberda$her$* Com- 
panjf y. Itaac, 8 Jar., N. S. 611. 

(*) Boe Y. Galliers, 2 T. R 
133. See Church y. Bronme, 16 
Yes., at p. 268. 

(l) See 2>am Y. JS^f ci», 7 Bing. 



164. Ab to the constmction of 
these proYifloes, see Doe y. Prit- 
chardy 6 B. & Ad. 766 ; Doe y. 
Davie$, 6 C. & P. 614 ; 1 Cr. M. 
& R. 406 ; Doe y. llee$, 4 Ring. 
N. C. 384. 

(m) See Hayne y. Cummingi, 
16 C. B., N. S. 421 ; 10 L. T., N. 
S. 841. 

(«) Per Baylej, J., in Doe y. 
WaU, 8 B. & C, at p. 816. 

(o) lit. 8. 347 ; Doe y. Zow- 
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Provisoes for re-entry are constnied according to the Constrnctbn 
letter, unless a decisive reason is shown for departing fo/^S!^cmSy. 
from it (/>), such as a clear intention of the parties. The 
role that the words of a covenant must be taken against 
the covenantor, applies more strongly to a proviso for re- ^ 
entry, which contains a condition that destroys or defeats 
the estate {q). Where a proviso is insensible, it seems 
that the Courts will not find out a meaning for it (r). 
Proviso ybr re-entry for breach of covenants ^^ here- 
inafter contained^^ The lessor cannot re-enter 
for breach of a covenant placed before the pro- 
viso in the lease, although there are no covenants 
by the lessee after the proviso («). 
Pboviso for re-entry " if the lessee shall do or cause 
to be done any act, matter or thing whatsoevtr 
contrary to, or in breach of any of the covenants.'*^ 
Does not apply to a breach of a covenant to re- 
pair, the omission to repair not being an act done 
within the meaning of the proviso (f)* 
Proviso for re-entry " if the lessee shall, by the 
space of thirty days next after notice, make de- 
fault in performance of any of the clauses or 
agreements herein containedJ*^ Does not apply to 
the breach of a covenant not to allow alterations 
in the premises, or permit new buildings to be 
made upon them without permission (t<). 

renee, 4 Taunt. 23 ; Satmders t. in Doe t. Steveiu, 3 B. & Ad., at 

Merryweather, 3 H. & C. 902 ; 85 p. 303. 

L. J., Ex. 115 ; 18 W. R. 814. (r) Doe t. Caretv, 2 Q. B. 317 ; 

(jp) PerLd.Ellenborough,C. J., 11 L. J., Q. B. 5. 

in Doe r. Godwin, 4 M. & S., at («) Doe y. Oodfcin, 4 M. & 8. 

p. 269 ; Doe y. Marchetti, 1 B. & 265. 

Ad. 716, 720. But see Doe y. (t) Doe y. Stevens, 3 B. & Ad. 

JSltam, Moo. & M. 189 ; Ch'o/t y. 299. 

LumUy, post, p. 90, note (a?). («) Doe y. Marchetti, 1 B. & 

{q) Per Ld. Tenterden, C. J., Ad. 715. 
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Pbotiso ybr re-entry ** if the lessee shall make default 
in the performance of any other covenants which 
on his part are or ought to be observed^ per- 
formed or keptJ^ AppUes to and forbidB the 
^ breach of a negative as well as a positiye oove- 

nant (:r). 

Pboviso for re-entry ** if the lessee shall be duly 
found and declared a bankrupt^^ Does not 
i^ply where the tenant is found and declared 
a bankrupt without a proper petitioning credi- 
tor's debt(y). 

Proviso for re-entry " if the lessee shall happen to 
become insolvent and unable in circumstances to 
go on with the management of the farm.^ It is 
doubtM whether the attainder of the tenant is a 
forfeiture of the lease (z). 

Proviso for re-entry ** if the lessee, his executors, 
administrators or assigns, should become bank- 
rupt or insolvent, §•<?." The right of re-entry 
accrues on the bankruptcy of the survivor of 
certain executors to whom the tenant^ dying 
during the term^ has bequeathed the premises 
on trust (a). 

Proviso for re-entry ** in case the term of years 
hereby granted shall be extended or taken in 
execution.^ Seizure by the sheriff under a writ 
of extent against the lessee at the suit of the 
Crown is a taking in execution within this pro- 
viso (J). 

(fl?) Croft T. Lumley, 4 Jar., («) Doe t. Pritekard, 5 B. & 
N. S. 908; 6 H. L. C. 672; 27 Ad. 765. 
L. J., Q. B. 821. • (a) 2>M y. 2>at^, 1 Or. M. & R. 

(y) Doe T. Ingleby, 16 M. & 406 ; 6 C. & P. 614. 
W. 465. (b) Rex y. Topping, M<Clel. ft 

Y.644. 



JZ.^^ 
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Proviso ybr re-^ntry "in ease of breach of any of 
the agreements herein contained^^ (in a written 
agreement whereby premises are let for a term^ 
" at and under the rent of 80/.") The lessor 
may le-enter for nonpayment of rent,,althotigli 
there is no express agreement to pay rent(c). 

Proviso for re-entry upon breach of any of the 
covenants^ enumerating all the covenants except 
a covenant not to carry off hay^ Sfc, under a 
penalty of 5L per ton. The meaning is, that 
if the hay be removed without payment of that 
sum, the right of re-entry shall accrae(^). 

Proviso for re-entry if the tenant does not execute 
certain repairs to the satisfaction of the surveyor 
of the lessor. It is sufficient if the jury think 
that the surveyor ought to have been satisfied 
with the repairs which are done, and although he 
is not in hct satisfied, no forfeiture will be in- 
curred (^). 

Proviso ybr re-entry " in case no sufficient distress 
can be found upon the premises^'* Search must 
be made in every part of the premises (/). 

Proviso ybr re-entry " if the lessee shall commit waste 
to the value of 10«." The waste contemplated in 
the proviso is waste producing an injury to the 
reversion (^). 

PnoviSO^br re-entry " in default of making it appear, 
by a good and sufficient certificate, that a certain 
person in a foreign country is living, ^^ The fiswt 

(js) Doey. Kneller, 4 C. & P. 3. (/) Rees t. Ktnff, Forrest, 19. 

(d) Doe T. Jepstm, 3 B. & Ad. See 2 B. & B. 614. 

402, 403. (g) Doe v. Bond, 5 B. & C. 

ie) Doe V. Jones, 2 C. & K. 855. 
T48. 
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cannot be properly certified by hearsay, or pre- 
suxnptive e^dence (A). 

Power to re- Sometimes there is inserted in a lease a proviso 

uon of part of enabling the lessor to resume possession of any portion, 

j^^ ^'^ or certain specified portions, of the demised land on 

giving notice to the lessee. 

Constniction Pboviso empowering the lessor to resume anv portion 

of pro7iBoe8. ^ m^ ^ M 

of the demised land which may be required for 

the purpose of " building ^ planting, accommoda- 
tion or otherwise.^* The words or otherwise 
must be held to refer to some purposes of the 
same character as those before specified, and the 
proviso will not enable the lessor to resume a 
portion of the land for the purpose of conveying 
it to a railway company (i). 

Proviso giving the lessor^s son power to take the 
demised house for himself when he comes of age. 
The son must make his election in a reasonable 
time after he comes of age. The delay of a 
year is unreasonable (A). 

Covenant that if lessor shall be desirous, during the 
term, to take all or any part of the land for 
building thereon it shall be lawful for her to 
enter upon all or any part to make such buildings 
as she shall think proper, and to do all necessary 
acts without interruption by the lessee, provided 
the lessor give six months* notice of such inten- 
tion. This is not merely a covenant that the 
lessor may come upon the land in order to build 

(A) Randle t. Lory^ 6 A. & £. gate and London Ry, Co,, 86 L. 
218. J., Ch. 822. 

(i) Johnson V. JEdyware, Hi^h- {h) The r. Smith, 2 T. R. 486. 



LEASES. 93 

upon it, but she maj take tlie whole of the land 
back for the purpose of building (/). 

Stipulation in an agreement to let (in which there 
was no clause of re-entry) that in ca^e the land" 
lord should want any part of the demised land to 
buildy or otherwise, the lessee will give up that 
part on a proportionate abatement being made 
in the rent, the fences being paid for and six 
months^ notice being given. This is a coyenant 
and not a condition operating in defeasance of 
the estate (m). 

Stipulation in a lease, by the Commissioners of 
Woods and Forests, that if the Commissioners, 
for the time being, shall, at any time during the 
term, be desirous to determine the demise, and of 
such desire shall cause "one calendar montKs 
notice in writing, under their hands ^ to be given 
to the lessee, the lease, at the expiration of such 
notice, shall cease, determine and be absolutely 
void. The lease may be determined bj a notice 
signed by two only of three commissioners by 
virtue of stat. 10 Geo. 4, c. 50, s. 92 (n). 

(4) Stamps on Leases. 

Though a parol lease of land, not exceeding three Where neces- 
years, and reserving as rent two third parts of the fiill ""^' 
annual vahie, is good ; yet if a man, through caution, 
reduce it into writing he must pay for the stamp, or the 
Courts will not receive the instrument in evidence {p). 

The want of a proper stamp does not invalidate a Effect of want 

of stamp. 

(0 Doe Y. Abel, 2M. & S. 641, («) Coombes y. Duttan, 6 M. 

649. See Doe y. £ennard, 12 Q. & W. 469. 

B. 244. (a) Prouer t. PhilUps, Ball. 

(M) Doe T. PkUUpi, 2 Bing. 13. N. P. 269. 
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Stat 83 & 34 
Vict c. »7, 

B.15. 

Instmments 
maybe 
stamped after 
execution, on 
payment of 
unpaid dnt^ 
and penalties. 



As to instra- 
ments exe- 
cuted abroad. 



Penalties may 
be remitted. 



Sect 16. 

Unstamped or 
insufficiently 
stamped in- 
struments may 
be reodved in 
evidence in 
any coarty on 



lease^ but renders it inadmissible as evidence (;?) except 
on payment of penalties. 

(1.) Except where express provision to the contrary 
is made by this or any other act^ a&y unstamped or in- 
sufficiently stamped instrument may be stamped after 
the execution thereof, on payment of the impaid duty 
and a penalty of ten pounds, and also by way of fiirther 
penalty, where the unpaid duty exceeds ten pounds, of 
interest on such duty, at the rate of five pounds per 
centum per annum, from the day upon which the in- 
strument was first executed up to the time when such 
interest is equal in amount to the unpaid duty. 

And the payment of any penalty or penalties is to 
be denoted on the instrument by a particular stamp. 
(2.) Provided as follows : 

(a.) Any unstamped or insufficiently stamped 
instrument, which has been first executed 
at any place out of the United Kingdom, 
may be stamped, at any time within two 
months aft^r it has been first received in 
the United E^ingdom, on payment of the 
unpaid duty only : 
(i.) The commissioners may, if they think fit, 
at any time within twelve months after 
the first execution of any instrument, 
remit the penalty or penalties, or any 
part thereo£ 
(1.) Upon the production of an instrument charge- 
able with any duty as evidence in any court oi civil 
judicature in any part of the United Kingdom, the 
officer whose duty it is to read the instrument shall call 
the attention of the judge to any omission or insuffi- 



(jf) Sec THmer v. Power, 7 B. & C. 625 j M. & M. 131. 
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ciency ot the stamp iJiereon; and if the instrament is payment of 
one which may legally be stamped after the execution p^^Udes. 
thereof, it may, on payment to the officer of the amount 
of the mipaid duty, and the penalty payable by law on 
stamping the same as aforesaid, and of a further sum 
of one poimd, be receiyed in eyidence, saving aU just 
exceptions on other grounds. 
(2.) The officer receiving the said duty and penalty The officer of 

shaU give a receipt for the same, and make an entry in ^rffor 
a book kept for that purpose of the payment and of the J^^J^'JJjf 
amount thereof, and shall communicate to the commis- 
sioners the name or title of the cause or proceeding in 
which, and of the party from whom, he received the 
said duty and penalty, and the date and description 
of the instrument, and shall pay over to the receiver 
general of inland revenue, or to such other person as 
the commissioners may appoint, the money received by 
him for the said duty and penalty. 

(3.) Upon production to the commissioners of any 
instrument in respect of which any duty or penalty has 
been paid as aforesaid, together with the receipt of the 
said officer, the payment of such duty and penalty shall 
be denoted on such instrument accordingly. 

Save and except as aforesaid, no instrument exe- Sect 17. 
cnted in any part of the United Kingdom, or relating, not* d^^**' 
wheresoever executed, to any property situate, or to any ^J^^^ ^°*^" 
matter or thing done or to be done, in any part of the 
United Kingdom, shall, except in criminal proceedings, 
be pleaded or given in evidence, or admitted to be good, 
useful, or available in law or equity, unless it is duly 
stamped in accordance with the law in force at the time 
when it was first executed. 

The amount of the ad valorem stamp duty on a lease Effect of mis- 
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statement of made before 187 1^ was regulated by tbe consideration 

(whether fine or rent) expressed to be paid^ and not by 
that which was actually paid (q). The recent Stamp 
Act would appear to have effected a change in this 
respect (r). 

Stat 83 & 34 All the &cts and circumstances affecting the liability 

Vict c. 97 . o J 

B. 10. ' cf any instrument to ad valorem duty^ or the amount 

All facts of the ad valorem duty with which any instrument is 

valorem duty chargeable, are to be fully and truly set forth in the 
o instrument; and every person who, with intent to 
defiraud her Majesty, or her heirs or successors, 

(1.) Executes any instrument in which all the said 
&cts and circumstances are not fuUy and truly 
set forth : 
(2.) Being employed or concerned in or about the 
preparation of any instrument, neglects or 
omits fiilly and truly to set forth therein all 
the said &cts and circumstances ; 
• shall forfeit the sum of ten pounds. 
Effect of muh The mis-statement of the consideration, though it 
considenitioiL Subjects the parties to the lease, and the attorney pre- 
paring it, to penalties, does not avoid the instrument {s). 
The statute 55 Geo. 3, c. 184, s. 8, requiring the con- 
sideration to be set out, and imposing an ad valorem 
duty on the consideration, applied only to the case 
of a consideration passing between the lessor and the 
lessee {t). 

iq) Doe y. Levnt, 10 B. & C. compare jadgment in Doe t. 

678 ; Dv^k r. Braddyll, 18 Price, LewU, 10 B. & C, at p. 676. 

455. See Steer y. Crowley, 14 («) Doe r. Hobson, 3 D. & R. 

C. B., N. S. 337, 857 ; 32 L. J., C. 186 ; EoHnzon y. Maedonnell, 6 

P. 191. M. & S., at p. 284. 

(r) See stat 83 & 34 Vict c. (t) Boone y. Mitchell, 1 B. & 

97, Schedule, tit Ck>nyejance; C 18, 20. 
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If a lease made before 1871 contains a demise of i. Astoleaies 
two different subject-matters and reserves two separate ^^^ 
rents, but the letting is one transaction, one ad valorem stamps are 
stamp on the aggregate amount of both rents is suffi- ^^°^ 
cient (y). But if a certain rent is reserved for a house 
and land, and by a separate reservation in the same 
lease another rent is made payable for Aimiture and 
fixtures, an ad valorem stamp on the rent of the house 
and land only is not sufficient (z). A lease containing 
an agreement, giving the lessee the option of purchasing 
the premises demised for a specified sum, requires only 
a lease stamp (a); unless the agreement to purchase 
relates to other premises besides those which are the 
subject of the lease, in which case an agreement stamp 
also win be necessary (b). A lease, containing a con- 
tract for the purchase of fixtures, cannot be given in 
evidence to prove the value of the fixtures unless it has 
a lease stamp, although it has an agreement stamp (c). 
A mere acknowledgment of an antecedent tenancy 
does not require a lease stamp {d). 

An instrument containing or relating to several dis- 2. At to leases 
tinct matters is to be separately charged with duty in after istJann- 
respect of each of such matters. ^*^* ^^^^' 

Sfcat. S3 8c 34 

An instrument made for any consideration, in respect vict. c. 97, b. 8. 
whereof it is chargeable with ad valorem duty, and also Duty charge- 

.. •.VI J *We on every 

for any other valuable consideration, is to be cnarged distinct matter 
with duty in respect of such last-mentioned consideration, ^^n? 

(y) Boase v. Jackson, 3 B. & (J) See Lovelock y. Franklyn, 

B. 185; Blount v. Pearman, 1 8 Q. B. 371 ; 16 L. J., Q- B. 182. 

Bing.N.CiOS; Parry Y, Deere, (c) Corder y. Drahrford, 3 

6 A. & E. 551 ; Reg, y. Hoch- Taant. 382. 

worthy, 7 A. & E. 492. (<f) Eaglet on t. Outteridge, 11 

(z)CogterY,Cowling,lB\ngAm. M. & W. 466; 12 L. J., Ex. 869. 

(a) WortMngton v. Warring- See HiU v. Ramm, 5 M. & Gr. 

ton, 5 C. B. 635 ; 17 L. J., C. P. 789 ; Barry ▼. Goodman, 2 M. & 

117. ^^poit, p. 100. W. 768. 

F. H 
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Stat 83 & 84 Leasb OB TAcnc— - £ s. d. 

^^ ^* C^.) For any definite tenn less tlum a year: 

Amoimt of («.) Of any dwelliiig-hoiise or tenement, or part of a 

^^' direOing-lionae or tenement, at a rent not ex- 

ceeding the rate of 101. per annom •• . . 1 

(p.y Of any fomished dwelling^hoase or i^Mutments 

where the rent for sach term exceeds 25Z. . . 2 6 

(Theflamedatj 
a year at tbe 
for the defi- 
nite term. 

(2.) For any other definite tenn or for any indefinite tenn : 
Of any lands, tenements or heritable sabjects — 
Where the consideration, or any part of the consi- 
deration, moTing either to the lessor or to any 
other person, consists of any money, stock or 
seenrity: 

(Theaamedaly 
as a oonvey- 
toTthS^ 
oonsldeta* 
Uon(/). 

Where the consideration or any part of the con- 
ddeiation is any rent : 



(/) 


J. 0.— Where the amoimt oi 


' value of the conaidenUion 


A «. 


d. 




for the sale does not exceed 5Z. 







6 




Exceeds 5Z. and does not exceed 101. 




1 







n 


lOZ. 


f> 


99 


16/. 




1 


6 
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15Z. 


yf 


99 


20/. 




2 
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20/. 
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26/. 
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6 




>t 


26/. 


99 


>» 


60/. 
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60/. 


99 


M 


76/. 




7 


6 
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76/. 
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100/. 




10 
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100/. 


» 
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126/. 




12 


6 




>9 


126/. 


99 


»» 


160/. 




15 







9* 


150/. 


» 


M 


176/. 




17 


6 




99 


176/. 


99 


M 


200/. 




1 







» 


200/. 


» 


>y 


225/. 




1 2 


6 




99 


225/. 


» 


M 


260/. 




1 6 







W 


260/. 


>f 


» 


276/. 




1 7 


6 




>f 


276/. 


n 


99 


300/. 




1 10 







>f 


800/. 
















For every 602 


., and also for 


any fractional 








part of 60Z., 


of sach amount 


or value 


. . 


6 
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(2.) For ftnj oth«r definite tenn, 8ic.—caiUitkued, 
In respect of snch conaideration : 
If the rent, whether reserved as a jearlj rent 
or otherwisey is at a rate or ayorage rate : 



Not exceeding 51, per annnm 
Exceeding — 
BL and not exceeding 107. 
lOZ. 
152. 
202. 
25Z. 
SOL 
76L 
lOOL 

For eyery foil snm of 60/., 
and alw> for any fractional 
part of 50Z. thereof * • . 

(3.) Of any other kind whatsoever 

' scribed 



ft 



n 



» 






15Z. 
20Z. 
25Z. 
60/. 
75Z. 
lOOZ. 



IX the term 
tBdoQnitA 

and does not 
esfieedSfr 


If the term 

being d^- 

nlteexoeeda 

86 yean bat 

doea Dot 


If the term 
being defi- 
nite exoeoda 


yean, oris 
indeftalte. 


exceed 100 


100 yean. 




yean. 




a 9, d. 


A M. d. 


A 9. d. 


6 


3 


6 


10 


6 


12 


16 


9 


18 


2 


12 


1 4 


2 6 


15 


1 10 a 


5 


1 10 


3 


7 6 


2 6 


4 10 


10 


8 


6 


6 


1 10 


8 



not hereinbefore de- 



10 



(1.) Where the consideration^ or any part of the 
consideration^ for which any lease or tack is granted or 
agreed to be granted, does not consist of money, but 
consists of any produce or other goods, the yalue of such 
produce or goods is to be deemed a consideration in 
respect of which the lease or tack or agreement is 
chargeable with ad valorem duty, and where it is stipu- 
lated that the value of such produce or goods is to 
amount at least to, or is not to exceed, a given sum, or 
where the lessee is specially charged with, or has the 
option of paying after, any permanent rate of conver- 
sion, the value of such produce or goods is, for the 
purpose of assessing the ad valorem duty, to be esti- 
mated at such given sum, or according to such perma- 
nent rate. 

h2 



Sect 97. 

Where prodfioe 
or goods are 
reserved as 
rent, duty to 
be chargeable 
on value 
thereof. 



Where valne 
is ascertained 
by stipulation 
in lease, duty 
to be assessed 
thereon. 
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Leases (2.) A lease or tack or agreement made either 

stamped in , • i _j» n /• -i • j jj t 'j, 

accordance entirely or partially for any such consideration^ it it 
Tnth statement contains a Statement of the value of such consideration^ 

of value to be _ 

deemed duly and is stamped in accordance with such statement, is, 
contrary is SO &r as.regards the subject-matter of such statement, 
^^^'"^ to be deemed duly stamped, unless or imtil it is other- 

wise shown that such statement is incorrect, and that it 
is in &ct not duly stamped. 

Sect. 98. (1.) A lease or tack, or agreement for a lease or 

No dnty tack. Or with respect to any letting^, is not to be charfi^ed 

chargeable in ^ -^ j &^ o 

respect of with any duty in respect of any penal rent, or increased 

rent in the nature of a penal rent, thereby reserved or 
agreed to be reserved or made payable, or by reason of 

or of surrender being made in consideration of the surrender or aban- 
' donment of any existing lease, tack, or agreement of or 
relating to the same subject-matter. 

or of covenant (2.) No lease made for any consideration or consi- 
m^ttCT^of derations in respect whereof it is chargeable with ad 
lease. valorem duty, and in fiirther consideration either of a 

covenant by the lessee to make, or of his having pre- 
viously made, any substantial improvement of or addi- 
tion to the property demised to him, or of any covenant 
relating to the matter of the lease, is to be charged with 
any duty in respect of such ftirther consideration. 

Duty on leases (3.) No lease for a life or lives not exceeding three, 

by ecclesiastical n , j* j , • ri •-■!_ t/» t 

corporations. ^^ *^^ * term 01 years determmable with a life or lives 

not exceeding three, and no lease for a term absolute 
not exceeding twenty-one years, granted by an eccle- 
siastical corporation aggregate or sole, is to be charged 
with any higher duty than thirty-five shillings. 

On leases by (4.) No lease for a definite term exceeding thirty- 
lege, ^ubUn. five years granted under * The Trinity College (Dublin) 
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Leasing and Perpetuity Act^ 1851/ is to be charged 
with any higher duty than would have been chargeable 
thereon if it had been a lease for a definite term not 
exceeding thirty-five years. 

(5.) No lease or tack, or agreement for a lease or On leases of 
tack, in Scotland, of any dwelling-house or tenement, houses far 
or part of a dwelling-house or tenement, for any definite ^^j" ^ a^^' 
term not exceeding a year, at a rent not exceeding the a* rent not ex- 
rate of tea pounds per annum, is to be charged witb ^ZZ' 
any higher duty than one penny. 

The duty upon an instrument chargeable with duty Sect. 99. 
as a lease or tack for any definite term less than a year P?'^ ^ ^®^" 

•^ ^ tain cases maj 

of^- be denoted by 

adhesive 

(1.) Any dwelling-house or tenement, or part of a stanip- 
dwelling-house or tenement, at a rent not 
exceeding the rate of ten pounds per 
annum; 

(2.) Any fiimished dweUing-house or apartments ; 

Or upon the duplicate or counterpart of any such 
instrument, may be denoted by an adhesive stamp, 
which is to be cancelled by the person by whom the 
instrument is first executed. 

(1.) Every person who executes, or prepares, or is Sect lOO. 
employed in preparing any instrument upon which the ^^^^-'^^^ 
duty may, under the provisions of the last preceding adhesive stamp 
section, be denoted by an adhesive stamp, and which tion. 
is not, at or before the execution thereof, duly stamped, 
shall forfeit the sum of five pounds. 

(2.) Provided that nothing in this section contained 
shall render any person liable to the said penalty of five 
pounds in respect of any letters or correspondence. 
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Coanterpart. 



Bnplicate. 



Stot 33 & 34 
Vict. c. 97, 
s. 98. 

Denoting 
stamp neces- 
sary. 



Id. Schedule. 

Amount of 
duty. 



(5) Counterparts and Duplicates* 

Leases are often prepared in two part85 known 
respectively as the lease and counterpart. The lease 
is executed by the lessor alone, and is kept by the 
lessee {g). The counterpart is executed by the lessee 
alone, and is kept by the lessor. The production of a 
counterpart, properly stamped and executed by the 
lessee, is presumptive evidence of the execution of a 
lease (A). 

Where copies of a lease are each executed by both 
lessor and lessee they are termed duplicates. 

The duplicate or coimterpart of an instrnment 
chargeable with duty (except the counterpart of an 
instrument chargeable as a lease, such counterpart not 
being executed by or on behalf of any lessor or 
grantor,) is not to be deemed duly stamped unless it is 
stomped as an original instrument, or unless it appears 
by some stamp impressed thereon that the full and 
proper duty has been paid upon the originid instru- 
ment of which it is the duplicate or counterpart. 

Duplicate or CouNTEfiPABT of any infltnunent charge- 
able with any duty. 

{DieinBedatj 
ment 

£ «. d. 

In any other case 060 



(6) Matters relating to the completion of Leases. 

Execution of Leases by deed should be signed, sealed and delivered 

cases y ee . ij^y. ^^ parties, or their agents, duly authorized by power 

of attorney under seal(2). It is not clear, however. 



ig) Pott, p. 105. B. 235 ; 25 L. J., C. P. 218. See 

(A) Hvghet v. Clark, 10 C. B. Doe v. Avstin, 2 Moo. & Sc. 107. 
905 ; Houghton, v. Keenig, 18 C. (i) Ante, p. 81. 
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that signature^ though usual and desirable^ is essential 
to leases by deed (A). No formal mode of delivery is 
necessary. A deed may be deliyered by handing it 
over to the party to whom it is m€kde> without words ; 
or by words without any act of delivery (/). 

The delivery may be qualified by express words, so 
as to prevent it from operating: until the performance 
of some condition, as, for instance, the payment of a 
sum of money. Or an agreement to that effect may be 
inferred from circumstances ; and in that case, though 
Aere is no expresa deUverj as an escrow, the instru- 
ment will not operate as a deed until the condition has 
been performed (m). 

Leases made by agents shoidd be executed by them Execution of 
in the names of their principals, thus, — A. B., by C. 2>., agents. 
hU agent An agent who executes a lease or agreement 
in his own name only may be held personally liable, even 
where the instrument is expressed to be made by him 
for and on behalf of the principal (n). 

It is desirable that leases by deed should be attested Attestation. 
by two witnesses, but, unless the deed is made in pur- 
sloe of a power requiring witnesses, the wan' of 
attestation will not render it void (o). 

Until the lessor has executed the lease, the lessee is Effect of non- 
not bound by the covenants to repair or to pay rent, be- j^r^*^*^ ^ 
cause until then he has not the consideration for which 
he has stipulated (/?). But when, in a mortgage deed 

(K) Atfeline t. ITAOmmi, 4 M. (fi) Norton t. fferron, 1 C. & 

& Or. 801 5 12 L. J., C. P. 68. P. 648 ; Ry. & M. 229 ; T^ner v. 

See Ctmeh y. Goodman, 2 Q. B., ChrUtian, 4 E. & B. 591 ; 24 L. 

at p. 596; 11 L. J., Q. B. 225, J., Q. B. 91. 

227 ; 2 PlAtt on Leases, 9. (o) 2 Black. Com. 307. 

(J) Co. lit. 86 a. (j9) Smatman ▼. Ambler, 8 Ex. 

(«i) Qudgen r. Benet, 6 E. & 72 ; 22 L. J., Ex. 81 ; Pitman y. 

B. 986 ; 26 L. J., Q. B. 36. Woodlmry, 3 Ex. 4. 
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Effect of alte- 
rations in a 
lease after 
execution. 



not executed by the mortgagee^ the mortgagor has 
attorned and has occupied as tenant to the mortgagee 
at a fixed rent payable half-yearly, and has made 
scTeral half-yearly payments, the relation of landlord 
and tenant is created, and a distress for rent may be 
made by the mortgagee (q). Rent is recoverable &om 
sureties under a lease of the wife's lands executed by 
husband and wife, but not acknowledged by the wife, 
nor made according to the provisions of stat. 19 & 20 
Vict. c. 120, s. 32 (r) ; provided there is nothing to show 
that the parties bargained for a lease which it should be 
impossible for the wife to dispute (s). A lease piu^porting 
t^ be made by a tenant for years determinable with his 
life and the reversioner, not executed by the reversioner, 
but containing a clause expressly stating that the parties 
demise, so fer only as they lawfiilly can, according only 
to their respective estates and interests, is binding on 
the lessee, who has entered into possession (t). 

If any alteration is made in a lease after it has been 
executed by the lessor and lessee, it will require a firesh 
stamp ; unless, perhaps, in cases where such alteration 
is made with the consent of both parties, and is merely 
an expression of what was before implied, as, for 
instance, the addition of the words ^^ house and build- 
ings " to a proviso for giving up a fium («). K a deed 
is altered, after execution, in a point material by one 
party without the privity of the other, it thereby 



{q ) Wegt T. IHtch, 3 Ex. 216 ; 
18 L. J., Ex. 50. See judgment 
of Cockbnm, C. J., in Morton y. 
Woods, 37 L. J., Q. B., at p. 247 ; 
L. B., 8 Q. B., at p. 667. See 
8, a, 38 L. J., Q. B. 81; L.B., 4 
Q. B. 293. 



(r) Ante, p. 9. 

(«) Ibler T. Slater, 87 L. J., Q. 
B. 33 ; L. R., 3 Q. B. 42. 

(Q Sow v. Cfreek, 3 H. & C. 
391 ; 34 L. J., Ex. 4, 6. 

(«) Doe ▼. Hottghton, 1 Man. & 
By. 208; WoodfaU, L. & T. 134. 
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becomes void (x). But an alteration made before 
execution by the lessor and lessee does not affect tbe 
yalidity of the deed, although it has been previously 
executed by other persons parties thereto (y). 

A memorial of a lease by deed of lands situate in BegiBtntion. 
the counties of Middlesex, or York, or in the town of ®'?^vI,A5?*' 

' c 20 (Middle- 

Kmgston-upon-Hull, should be entered on the re- sex) ; 2 & 3 
spective registers proyided for the purpose ; unless the 5 a^,*c. 18 
lease is at a rack-rent, or does not exceed twenty-one e^^f^c^af^' 
years where the possession and occupation go along (East Riding 
with the lease, i. e. where the lessee is also the occupier 8 Geo. 2, c. 6 
of the premises (z). mS^). 

Copyholds are excepted from the Registry Acts, but it 
has been thought to be adyisable to register such leases 
of copyhold estates as would require registration if the 
estate were freehold (a). 

No lease of lands within the Bedford Level, except Stot. 15 Car. 2, 
leases for seven years or imder in possession, shall be ' 
of force but from the time it shall be entered with the 
r^istrar. 

During the continuance of the demise, the inden- Custody of 
ture of lease belongs to the lessee, and the counterpart 
to the lessor (6). The lessee is entitled to possession 
of the instrument of lease after his interest in the de- 
mised premises has expired or been determined by for- 
feiture (c). Where a lease is in the hands of the tenant. 



(or) Pigat's Que, 11 Co. B. 26 a, 
27. 

(y) Sail y. Chandleu, 4 Bing. 
128. 

(«) Dart's V. &P. 457 (4th ed.).* 

(«) 8ag.V.&P.732(14thed.); 
Rigge on Registration of Deeds, 



87, note (m), 

{b) See jadgment in Hall r. 
Ball, 10 L. J., C. P. at p. 287. 

(e) HaU y. Ball, 8 M. & Or. 
242; 10 L. J., C. P. 285; .S^ 
worthy y. Sandford, 8 H. & C. 
830; 34 L. J., Ex. 42. 
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and no counterpart can be found, it seenus that the 
landlord is entitled to inspect and take a oc^y of the 
lease (d). It is a common application at diambers, on 
the part of lessors, for a copy of the lease in tlie posses- 
sion of the lessee, and the order is frequently made, on 
the ground that the lessee is a trustee for the lessor (e). 
If a lessee against whom an action of ejectment for a 
forfeiture is brought has no duplicate or copy of the 
lease, he may, independentiy of stat. 14 & 15 Vict 
c. 99, s. 6, obtain from a judge an order to inspect and 
take a copy of the lease (/). 

Costs of pr&- The usual course is for the lessor's attorney to prepare 

the lease, and for the lessee to pay tihe costs (y). If 
the lease is prepared by the attorney of the lessor, who 
is not employed by the lessee for that purpose, tiie lessor 
is the person liable, in the first instance, to pay the 
attorney, but the lessor can recover the amount from 
the lessee whether the lessee takes up the lease or re- 
fuses to do so (A). The lessor must bear the expense 
of the counterpart unless the lessee has eiq)resdy agreed 
to pay for it (i). Generally, however, the lessee agrees 
to pay all the costs of both lease and counterpaart(ft). 

Entry of At common law no lease for years, whether with or 

without any reservation of rent, is looked upon as com- 

(<f) Doe T. SUffht, 1 Dowl. <ff) Orinell t. BoUnaon, S 

163. See Woodcock r. WoHh- Scott, 329; 3 Bing. N. C. 10. 

ington, 2 T. & J. 4 ; Portmare y. (A) Bak&r y. Meryweather, 2 

Goring, 4 Bing. 152. C. & K 737 ; Orusell y. BoHt^ 

(e) Per Martin, B., 34 L. J., son, 3 Bing. N. C. 10. 

Ex. 44. (i) Jennings y. Mqjor, 8 G. & 

(/) Doe y. Hoe, 1 E. & B. 279 ; fP. 61. 

22 L. J., Q. B. 102. (k) Woodfall, L. & T. p. 144. 
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plete till actual entry has been made hj the lessee (/)• 
A lease in the asoal form, not operating nnder the 
Statute of Uses, does not of itself vest any estate in 
the lessee, but only gives him a right of entry on the 
tenement, called his interest in the term, or interesse 
termini (m). 

The right upon a lease to commence immediately is Natare of 
(except under the Statute of Uses) until entry an in- before entry. 
teresse termini only, and so is the right upon a lease to 
commence at a future time; and the same rules are 
applicable to both. Each is a riffht only, not an estate. 
The whole estate, notwithstanding such right, is in the 
lessor. In neither case will a conveyance by the lessee 
to the lessor operate as a surrender, nor will a release 
from the lessor to the lessee operate by way of enlarging 
the estate. The right may be granted away as a right 
or extinguished by a release ; but it cannot be conveyed 
as an estate ; it has aU the properties and consequences 
of a right only, and not of an estate (n). 

At any time during die term, even after the death of 
the lessor, the lessee or his assignee, or personal repre- 
sentatives, may perfect the lease by entry, or some act 
equivalent thereto (o). Until this has been done, neither 
the lessee nor his assignee can maintain an action of 
trespass in respect of the demised premises (/?) ; but he 



(0 Bac. Abr. (M.) p. 183. 

Im) 2 Black. Com. 144; Co. 
Lit. 46 b. See jadgment in Cope- 
land T. Stephens, 1 B. & A., at 
p. 605. 

(n) Judgment in Doe t. Wal- 
ker, 5 B. & C, at p. 118. See 
Saffyn't Case^ 5 Co. B., at p. 124. 

{p) Co. Lit. 46 b J Copeland v. 



Stephens, 1 B. & A., at p. 607. 

Q?) Bac. Abr. (M.), p. 183; 
Twmer r. Cameron's, ^c. Co., 6 
Ex. 932; 20 L. J., Ex. 71; 
Wheeler ▼. Montejiore, 2 Q. B. 
183; 11 L. J., Q. B. 34. See 
Harrison v. Blaohfrnm, 17 C. B., 
N. S. 678 ; 34 L. J., C. P. 109. 
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may bring an action of ejectment (q). An action for 
use and occupation cannot be maintained against him 
until he has entered (r). 

(q) Doe T. Day, 2 Q. B. 147, (r) JSdge r. Strafford, 1 Cr. & 

156; 12 L. J., Q. B. 86, 88. See J. 891 ; Lowe t. Rose, 6 Ex. 653; 

observationB of Bjles, J., in Har- 19 L. J., Ex. 318 ; Tomne t. 

r%8on T. Blaekbwm^ 84 L. J., C. jyMeinriche,n C.B.892; 22 L. 

P., at p. 113. J.,C. P. 219. 
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Sect. I. — Rent. 

(1) JFkat may be reserved as Bent 

It is not essential that rent should consist of the pay- Need not be 
ment of money. The delivery of hens, horses, wheat, "*"**y* 
&C., may constitute a rent (a), and so also may the 

(a) Co. lit. 142 a. 



110 



TEItMS OF TENANCY. 



performance of personal services^ such as shearing 
sheep {b)y carrying coals (c)^ or cleaning a church {d). 
Most not be Parcel of the annual profits of the premises de- 

Dflft Or QAmi^fid 

premifles. mised^ as^ for instance^ the herbage of land^ cannot be 

reserved as rent (e). A royalty payable to the owner of 
a brickfield upon the bricks made^ is^ however^ a rent, 
although the land is in coarse of being wholly con- 
sumed (y). 



1. Samsr&- 
seired on leases 
of incorporeal 
hereditaments. 



2. Sams re- 
served on leases 
of chattels. 



(2) Payments which are not Rent, 

The foUowing payments are not, properly speaking, 
rent, and, though recoverable by action, cannot be dis- 
trained for, unless an express power to distrain is con- 
tained in the lease : 

Payments reserved by way of rent on a lease of 
an incorporeal hereditament (^). But rent may be 
reserved out of reversions and remainders (A), and the 
sovereign may reserve a rent out of any incorporeal 
hereditament (A). 

Payments reserved by way of rent on a lease of 
personal chattels (t)* But a mixed paymient of rent 
for land and goods will be held to issue out of the land 
alone (A) ; hence rent for fiimished lodgings (/), or for 



(h) Go. lit. 96 a. 

(0) Doe V. Mane, 1 B. & Ad. 
365. See Lanyon t. Carney 2 
Sannd. 165, 167. 

(ji) Doe V. JBenham, 7 Q. B. 
976 ; 14 L. J., Q. B. 842. 

(e) Co. LU. 142 a; 2 BUck. 
Com. 41. 

(/) Beff. T. WeHbrook, 10 Q. 
B. 178; 16 L. J., M. C. 87; Beg. 
V. IherUt, lb. See Daniel t. 
€hra4fie, 6 Q. B. 146 ; 18 L. J., 
Q. B. 809; Barrs v. Lea, SS L. J., 
Ch. 437 ; 12 W. R. 626. 



(g) Go. Lit. 47 a; Gardiner y. 
WiUiameon, 2 B. & Ad. 336, 
339. 

(h) Co. Lit 47 a; see note 284. 

(i) Spencer'i Gue, 6 Co. R., 
at p. 17. 

(A) CbUim T. ffarding, Cro. 
Eliz., at p. 607; Farercell t. 
DicUneon, 6 B. & C. 261. See 
Salmon r. Matthewt, 8 M. & W. 
827. 

{I) NefOfnan t. Anderton, 2 B. 
& P., N. R. 224. 
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the exdusiYe occupation of part of a room together 
with a supply of Bteam power, may be distraLi^ for(i?i). 

Payments reserved by way of rent in a mere licence 3. Sams re- 
to use premises for a particular purpose («). A distress ^^ licence, 
cannot be made for rent reserved on a letting of a stand- 
ing for machinery, with a supply of steam power (o), 
unless the letting is of a defined portion of a room in a 
&ctory, partitioned off from the rest, with the intention 
of giving the exclusive occupation to the person to 
whom it is let (/>)• 

Payments reserved by way. of rent on a mere agree- 4. Sums re- 
ment for a lease,* where no t^ancy has been created by mere agree- 
payment of rent or otherwise (q). Where a tenant holds ^^ ^^' * 
over after notice to quit given by the landlord, rent 
subsequently accruing due cannot be distrained for 
until a new tenancy has been expressly or impliedly 
created (r). 

Payments by way of increased rent which a tenant 6. Additional 
under a lease for a term of years agrees by parol with proyements. 
his lessor to make during the remainder of the term, in 
consideration of the lessor's executing improvements on 
the demised premises (#)• Though the word rent is 
used, the agreement is held to amoimt only to a per- 
sonal contract to pay an additional sum yearly (t). 



(m) Selhy v. OrewfMti, L. R., 3 
C. P. 694 ; 37 L. J., C P. 261. 

(») See ante, p. 47. 

(jo) JBaneook y. Au§tin, 14 C. 
B., N. S. 634 ; 82 L. J., C. P. 262. 

(p) Selby y. Cheaves, L. B., 3 
C. P. 594 ; 37 L. J., C. P. 261. 

(q) Woodfall, L. & T. 876; 
Hega/ii y. JohnMn, 2 Tannt. 148 ; 
Dwih y. Hunter, 6 B. & A. 822; 
jRegnart y. Porter, 7 Bing. 461. 
See ante, p. 63; also p. 47, note (»). 



(r) Afford v. Viekery, Car. & 
M. 280; Jewner y. Clegg, 1 Moo. 
& B. 218; Sulliwm t. BUKop, 2 
C. & P. 369 ; ante, p. 64. 

(«) Holy y. Boebuek, 7 Taunt 
157; Donellan y. Mead, 8 B. & 
Ad. 899 ; L(mbert y. Norrie, 2 
M. & W. 833. See I[>qv^ y. 
Moor, 7 Ex. 870 ; 22 L. J., Ex. 36. 

(t) See judgment in Ihnelian 
y. Bead, 3 B. & Ad., at p. 906. 
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6. Payments 
" over and 
above the 
rent." 

7. Fayinents 
reserved npon 
the assign- 
ment of a lease. 

8. Payments 
reserved to a 
stranger. 



Payments agreed to be made by the lessee to the 
lessor annually^ ** over and above the rent"(tt). 

Payments by way of rent reserved upon the assign- 
ment of a lease (x). 

Payments by way of rent reserved to a stranger to 
the reversion (y). But such a reservation may be good 
by estoppel (jzr) ; and it seems that the sovereign may 
reserve rent to a stranger (a). 



(3) When Rent is pat/able. 

1. Where there A yearly rent is payable only once in a year, and not 
stipnlation as until the end of the year, unless the reservation be 
m^t^*^^^*^' qu^fi®^ ^y subsequent words, making the rent payable 

in advance (&), or at shorter intervals than a year ; as, 
for instance, half-yearly or quarterly (c). A clause 
making a lease determinable by notice expiring on 
any quarter day will not constitute a quarterly reser- 
vation of rent (c/). 

Sometimes by the custom of the country rent may be 
due in advance (e). 

2. Constmo- Rent PAYABLE quarterly, or half-quarterly, if re* 



(u) Morrice r. AntrohUf 
Hardr. 325; Smith v. Maple- 
bach, 1 T. R. 441, 445. Bat see 
Barrs v. Lea, 83 L. J., Ch. 437 ; 
12 W. R 625. 

(a?) Wiiton v. Bye, Cro. Jac. 
486; Poulteneyy,Holme$,lStn, 
405; Parmenter v. Webber, 8 

Tannt 598 ; v. Cooper, 2 

Wils. 376; Preeee v. Corrie, 6 
Bing.24. SeeLatifffordY.Selmet, 
8 K & J. 220. 

(y) Go. lit. 143 b; Oatei r. 
IHth, Hob. 130; 2 Rol. Abr. 
447, pi. 8. See QilberUon v. 



Richards, 4 H. & N. 277 ; 28 L. 
J., Ex. 168. 

(z) See ante, p. 42. 

(a) Ck). lit. 143 b. 

{b) See FiTich y. Miller, 6 C. 
B. 428; ante, p. 88. 

(<;) Coomber y. JSiamard, 1 C. 
B. 440. See Turner y. Alldof, 
Tyr. & Gr. 819. 

id) Collett V. Owrling, 10 Q. 
B. 786 ; 16 L. J., Q. B. 390. 

{e) Bmkley v. Taylor,2T. R. 
600. Bat see Doe v. Weller, 1 
Jar., O. S. 622. 
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quired. Where the landlord has received the tion of express 
rent quarterly for a year, a previous demand is * ^ 
necessary to make it payable half-quarterly (/). 
A distress is not equivalent to a demand, and 
cannot be made before a demand in &ct (y). 

Rent payable at the " two usual feasts of the year.'' 
Is due at Michaelmas and Lady Day (A). 

Rent payable from the following Lady Day^ upon 
a parol demise. Where there is a custom of 
the country respecting the meaning of "Lady 
Day,'' that term is considered as used primd 
facie consistently with the custom, and evidence 
of such custom is admissible (t). 

Rent payable on a specified day, or within a cer^ 
tain number of days afterwards. Is not due, 
during the continuance of the lease (A), until the 
expiration of the last of the days of grace (/)• 

Rent payable at the ^^ feasts of the Annunciation 
and St. Michael^'' in a lease made in August. 
The words will be transposed, and the first 
instalment of the rent payable at Michael- 
mas (m). 

Rent payable quarterly ^ " the first payment to be 
made on the 25th of March following y'' in agree- 
ment dated Sth September. Only a quarter's 
rent is due on 25th March, the first quarter's 

(/) MaUam t. Arden, lOBing. Cro. Jac 227, 238; Yelv. 167. 

299. See Clarke t. Hol/ord, 2 (/) Cltrn't , Que, 10 Co. R. 
C. & K. 540. 127 a, 128 a'; Blunden's Cdse, 

(^) Per Aldenon, J., 10 Bing. Cro. Eliz. 565; Pilkmgton y. 

300. Dalton, Cro. Eliz. 575. 

(A) 2 Rol. Abr. 450 (M.), pL 2. (m) Hill v. Grange, Plowden, 

(i) Doe y. Bemon, 4 B. & A. 164,171; incoirectlj cited in ^a^ 

588, 589. lory*i Que, 5 Co. R. Ill b. 
(k) See Barwick v. Fogter, 

F. I 



I 
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rent being either forgiven altogether, or post- 
poned to the end of the term (n). 
Rent payable ^^ yearly and every year during the 
term by four equal quarterly payments , on 25th 
March, 2^th June, 29th September and 25th 
December in every year, commencing from 25th 
March then instant,''^ in a lease for seven years 
from 25th March, by indenture dated 2lst 
March* There must be seven payments of the 
annual rent ; the rent will either be treated as a 
forehand rent, the first payment to be made on 
entering; or as payable on the days named, 
although one of them is after the expiration of 
the term (o). . 

Payment If a tenant pays his rent before the day on which it 

before the rent- • j .-i a. * i a. jxij j. 

^f^j^ is due, the payment is voluntary, and at law does not 

operate as a discharge ( /?). But advances made by a 
tenant on account of rent not due at the time are an 
equitable defence to an action for such rent {q). 

Payment on Payment of rent on the morning of the rent-day will 

^^^ ^' be valid as against the heir of the landlord in case the 

latter should die on the same day (r). But the tenant 

has the whole of the day to pay his rent in, and it is 

not in arrear until after midnight {s). 

(n) fffftchins v. ScoU, 2 M. & W. 177. 

W. 809, 810. (r) Clun*$ Ca^e, 10 Co. Bep. 

(o) Sbpkins V. Selmore, 8 A. 127. 

& E. 463. («) Dibble t. Bowater, 2 E. & 

(p) Clun*s Case, 10 Co. R. B. 564 ; 22 L. J., Q. B. 896. See 

127 a; Orommell y. Aiidrews, Dvppa v. Mayo^ 1 Wms. Sannd., 

Cro. Eliz. 15. at p. 287; judgment of Black- 

{q) Nash V. Oray, 2 F. & P. stone, J., in CuUing y. Derby, 

891. See RooUngham v. Pen^ 2 W. Bl., at p. 1077. 
rice, 1 Swanst. 345, note; 1 P. 
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(4) Where Rent is payable. 

If no other place is appointed by agreement^ rent Where there 
must be paid upon the land demised (t); but if the agreement 
tenant has expressly covenanted to pay rent^ it is his 
duty to seek out the person to whom the rent is to be 
paid, and to pay it^ or tender it to him^ on the appointed 
day (u). If the sovereign makes a lease for years ren- On lease by 
dering rent, without appointing any place for payment, *^' 

the lessee may pay the rent either at the exchequer or 
to the bailifib or receivers authorized by the sovereign 
to receive it (t). 

(5) To whom Bent is payable, 

A tender to an agent authorized to receive payment 1. Agenta. 
is as good as a tender to the landlord in person (x). 
The landlord's wife, who has acted as his agent on 
similar occasions before, when her authority was ac- 
knowledged, retains such authority till it is counter- 
manded (y). A clause in a lease by deed, whereby the 
landlord agrees that K. is to receive all rent from the 
tenant at all times when it becomes due during the 
term, and his receipt is to be a full and sufficient dis- 
charge from all liability, has been interpreted as a bare 
authority to receive the rent, and therefore revocable 
by the landlord {z). 

A tenant imder a lease made by a mortgagor before 2. Mortgagor, 
the mortgage may without prejudice pay rent to the 
mortgagor until he has notice of the mortgage from the 

{t) Bortntghef Que, i Go. R., Roecoe's Evidence, 408 (11th ed.). 

at p. 73 a. (y) Browne y. Powell, 4 Bing. 

(«) HaUane t. Johneon^^'Ex. 280, 282. See Dodd y. Aeklcm, 

689, 696 ; 22 L. J., Ex. 264. - 6 M. & Gr. 672 j 18 L. J., C. P. 11. 

(ar) Ooodland v. Blewitt, 1 («) VenninffT.Bray,2B,8cS, 

Camp. 477, 478. See post, p. 166; 502; 81 L. J., Q. B. 181. 

i2 
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mortgagee (a). After the mortgagee has given such 
notice he is entitled to and may distrain for all rent in 
arrear and not previouslj paid to the mortgagor^ as 
well as all rent accruing afterwards (i). A tenant 
who comes into possession under a demise ftom a mort- 
gagor^ after a mortgage executed by him, may consider 
the mortgagor as his landlord so long as the mortgagee 
allows the mortgagor to receive the rents (c). But 
after notice of the mortgage and a demand of payment 
by the mortgagee, the tenant is justified in paying to the 
mortgagee all rent due since the mortgage, not already 
paid to the* mortgagor, and all rent subsequently accru- 
ing due (rf). The mere fitct of the mortgagee's having 
given notice to the tenant to pay rent to him, not ac- 
companied by actual payment, is, however, no defence 
to an action or distress for rent by the mortgagor {e). 



8. Joint 
tenants. 

4. Tenants in 
common. 



Upon a lease by several joint tenants, one of them 
may recover the whole rent and give a discharge for 
it (y ). Upon a lease by tenants in common, the sur- 
vivor may sue for the whole rent, although the reser- 
vation is to the lessors according to their respective 
interests (y ). But if a lessee holding under two tenants 
in common pays the whole rent to one after notice 



(a) Stat. 4 Anne, c. 16, s. 10; 
potty p. 117 ; Trent v. HvfUf 9 
Ex. 14, 23 ; 22 L. J., Ex. 318. 

(If) Hon y. Gallimore, 1 DoagL 
279 ; Rogert v. Humphreyi, 4 A. 
& E. 299; Burrows y. Oradin, 1 
D. & L. 213; 12 L. J., Q. B. 333. 
See WhUmore v. Walker, 2 C. & 
K615. 

(jd) Per Bayley, J., in Pope y. 
Biggi, 9 B. & C, at p. 261. 

(rf) Pope T. Biggi, 9 B. & C. 
245 ; JohnMon y. Jones, 9 A. & R 



809; Waddilove y. Bamett, 2 
Bing., N. C. 538. Bat see ^^ 
chome y. GomrM, 2 Bing. 54. 

{e) Wkeeler y. Branscombe, 5 
Q. B. 373 ; 13 L. J., Q. B. 83 ; 
Wilton Y. Dunn, 17 Q. B. 294 ; 
21 L. J., Q. B. 60. See Hiciman 
Y. Machin, 4 H. & N. 716 ; 28 L. 
J., Ex. 310. 

(/) Rohinton y. Hoffman, 4 
Bing. 562, 665. 

ig) Wallace y. McLaren, 1 
Man. & Rj. 516. See ante, p. 8& 
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from the other not to pay it^ the tenant in common who 
gave the notice may distrain for his share (A). 

All grants of any manors or rents, or of the reversion 5. Assignee 

• j/> 1-11 11 1 lOf reyersion. 

or remamder oi any messuages or lands, shaU be good « . . 
and effectual to all intents and purposes, without any c. 16, s. 9. 
attornment of the tenants of any such manors or of the Conveyances 

•^ ^ ^ to be good 

land out of which such rent shall be issuing, or of the without ht- 
particular tenants upon whose particular estates any tenants. 
such reversions or remainders shall be expectant or 
depending, as if their attornment had been made. 

But no such tenant shaU be prejudiced or damaged Sect. 10. 
by payment of any rent to any such grantor, or by ^"^^^^ioe? 
breach of any condition for non-payment of rent, before by payment of 
notice shall be given to him of such grant by the before notice, 
grantee. 

Payment of rent to a person not entitled to it, with Payment of 
the acquiescence, under a fidse apprehension, of the not entitled to 
person really entitled, will not exonerate the tenant ^^ 
from the duty of paying it to the latter (z). Kent paid 
by mistake, in ignorance of the death of a person 
for whose life the premises are held, may be recovered 
back (A). 

(6) Amount of Rent payable. 

Where there is a written agreement between landlord Parol agree- 
and tenant, that for certain premises the tenant shaU dnctionofrent 
pay 170/. a-year, and afterwards an arrangement is 
made by parol that 30/. a-year shall be allowed out of 

(A) Harrison r. Bamhy, 6 T. 1 B. & P. 826. 

B. 246. See PomU y. Smith, 6 B. (*) Barber v. Brown, 1 C. B., 

& A. 860. N. S. 121 ; 26 L. J., C. P. 41. 

(i) Williams y. Bartholomew, 
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the rent^ because the landlord is to occupy a certain part 
for a time^ such arrangement does not vary the agree- 
ment so as to reduce the rent payable under it (/); and, 
notwithstanding the tenant has paid rent at the reduced 
rate, the ori^nal rent will continue to be the rent pay- 
able for the premises (971). 
Increased rent An additional rent is frequently reserved in case the 

tenant violates the provisions of his lease; as, for in- 
stance, a yearly rent for every acre of land above a 
certain quantity which he ploughs up or converts into 
tillage. A sum thus reserved is not deemed a penalty, 
but a liquidated satisfaction fixed and agreed upon by 
the parties (n). Courts of equity will not relieve the 
lessee from payment of these sums (0), or restrain him 
by injimction from committing the acts upon which 
such sums become payable ; for the parties themselves 
are considered as having agreed to the damage (/?). 
Sums thus reserved, after they have once become pay- 
able, are payable as rent annually during the residue 
of the term(;). 



GeDeral mle A tenant Cannot, in general, set off against the rent 

against rent sums due to him from his landlord, or payments made 

on behalf of his landlord, unless there is a special agree- 
ment to tiiat effect; for although tiie sum due to the 



(0 HiUon, T. Goadhimd, 2 C. 
U P. 591. 

(m) See Crowley t. Vitty, 7 Ex. 
819 ; 21 L. J., Ex. 135. 

(») Boffe T. Peter$oi^ 2 Bro. 
P. C. 486 ; Farrant y. Olmiu$, 3 
B. & A. 692. See Jone$ y. &reen, 
8 Y. & J. 298; Denton y. Riehr 
mend, 1 Cr. & M. 784, 742. 

{p) Rolfe y. Peterson, 2 Bro. 
P. C. 486. 



(i?) Woodward y. GyUi, 2 
Yem. 119 ; jadgment in Ay let y. 
Dodd, 2 Atk., at p. 239 ; judgment 
in Benton y. Oibeon, 3 Atk., st 
p. 896. See Zegh y. IdlHe, 6 H. 
& N. 166, 169 ; 30 L. J., Ex. 25. 

(q) Ihrrant y. Olmius, 8 B. & 
A. 692 ; Bireh y. Stephemon, 3 
Tannt., at p. 478; Bowers y. 
Mron, 13 Jar. 334 ; 12 Q. B., at 
p. 558. 
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tenant may be of greater amount than the rent, yet if 

• 

the rent is not paid the landlord may distrain for it (r). 

A tenant cannot obtain an injunction in equity against 
his landlord to restrain proceedings upon a replevin 
bond on the ground of set-off against the rent distrained 
for (*). 

If, however, the landlord, instead of distraining, sues 
for rent, the defendant may plead a set-off (^). But in 
an action of covenant for rent the defendant cannot set 
off any uncertain damages that he may be entitled to 
recover against the landlord on any of the covenants in 
the lease {u). 

The following payments may be deducted by the Dednctions 
tenant from his rent: — Sums paid by the tenant for the made from 
landlord's share of property tax {x) during the half- ^^^ 
year immediately preceding the rent-day (y). This tax. 
deduction may be made although the tenant has cove- 
nanted or agreed to pay the rent in frdl without any 
deduction for property tax (z). As soon as the tenant 
has paid the property tax, it is in effect a payment by 
him of so much of the next rent due to his landlord (a). 
But the deduction must be made from the next pay- 



(r) Ah$olovi Y, Knight, Boll. 
N. P. 181; 2 Barnes, 356; Lay- 
ooek T. Tuffnelly 2 Chit. 631; 
judgment of Park, J., in Andrew 
y. Hancock, 1 B. & B., at p. 46 ; 
WUUon T. Davenport, 5 C. & P. 
531. 

(0 Pratt T. £eith, 33 L. J., 
Ch. 528. See Tonnrow v. Beneon, 
8 Madd. 208. 

{t) Siats. 2 Geo. 2, c 22, s. 13 ; 
8 Geo. 2, c. 24, ss. 4, 5. See 
Boecoe's Evidence, 415 (11th ed.). 

(tt) We%gallY.Watert,^T,B,. 



488. See Oower t. Hunt, 1 
Barnes, 203. 

(^x) See €hheU t. SheveU, 5 
Tannt. 81. 

(y) See Frtunklin v. Carter, 1 
C. B. 750 ; 14 L. J., C. P. 241. 

(2) Stat 5 & 6 Vict c. 85, s. 
103; Fuller y. Abbot, 4 Taunt 
106; TincMer y. Prentice, 4 
Tannt 549. See post^ Sect 9 of 
this Chapter, p. 225. 

(a) SeeperAhbott,J.,in2^m^ 
y. Moore, 1 B. & A., at p. 129. 



120 



TERMS OP TENANCY. 



2. Land tax. 



ment of rent, or the amount cannot afterwards be re- 
covered at law (b). It is only on the production of a 
certificate of the tax being paid that the landlord is 
bound to make the aUowance (c> A succeeding occu- 
pier may tender in part payment of his rent a receipt 
for property tax which has become due since the last 
paymenVl rent, and has been paid by the former 
occupier (rf). 

Sums paid by the tenant for the landlord's propor- 
tion of the land tax (e) ; provided there is no agreement 
to the contrary. A payment of land tax can only be 
deducted from the rent which has then accrued, or is 
then accruing due ; for the law considers the payment 
of the land tax as a payment of so much of the rent 
then due, or growing due, to the landlord ; and if after- 
wards the tenant pays the rent in fidl, he cannot at a 
subsequent time deduct that overpayment from the 
rent(/). 
3. Sewen rate. Sums paid by the tenant for the landlord's proportion 
4^ Tithe rent- of a sewers rate(^); also rent-charge in lieu of tithes 

paid by the tenant (A) ; imless the tenant has expressly 
agreed to pay the rate or rent-charge. These deduc- 



chaige. 



(b) Denhy v. MoorSy 1 B. & A. 
128; Owmmifi^ t. Bedhorovgh^ 
15 M. & W. 488. 

(jo) Poeock V. Buitaeej 2 Camp. 
181; Baker v. Bavity 8 Camp. 
474. 

(d) ClennelT.MeadyJTamit 
60. 

(e) See judgement of Bayley, J., 
in Stubht v. Parsons, S B. & A. 
619; Whitfield y. Brandwood, 2 
Stark. 440 ; Hyde t. HtU, 3 T. R. 
377; Stat. 38 Geo. 8, c. 5, b. 17. 

(/) Per Baylcy, J., in Stnbbs 



T. Parsons, 3 B. & A., at p. 520; 
Andrew y. ffaneook, 1 B. & B. 
87 ; Saunderson t. Hanson, 3 C. 
& P. 314 ; see Bramgton t. Robins, 
4 Bing. 11 ; Waller y. Andrews, 

3 M. & W. 812 ; post, p. 122. 
{g) Stat 24 & 25 Vict c 188, 

8. 88 ; Smith v. Humble, 15 C. B. 
321. 

{h) See Stat. 6 & 7 WiU. 4, c. 
71,8.70; Oriffenhoofe'Y.Baubuz, 

4 £. & B. 230; 5 £. & B. 746i 
25 L. J., Q. B. 287. 
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tions must be made from the next payment of the 
, rent (i). 

Compulsory payments made by an imder-tenant of 5. Rent dae to 
arrears of rent due from the original tenant to the f^d!° 
original landlord^ for which the goods of the under- 
tenant are liable to be distrained (A). A payment of 
such rent by the occupier, in default of the original 
tenant, is not the less a compulsory payment, because 
the original landlord on demanding it allows the occu- 
pier time to pay(/). To make the payment com- 
pulsory, it is not essential that the original landlord 
should haye threatened to distrain upon the occupier ; 
it is enough that he has demanded payment, for a 
demand by one who has the power to distrain is treated 
as equiyalent to a threat of distress (m). A payment 
under such circumstances is no more yoluntary than a 
donation to a beggar who presents a pistol (n). 

Kent growing due may be discharged by such pay- 
ments as well as rent actually due (/). 

If premises are liable to a distress, the tenant has a 6. Other com- 
right to pay the charge to which they are liable, and to SJ^tsT " 
deduct from his rent the sum so paid(o). Payment 
by a tenant of an annuity or a legacy secured by 
power of distress {p) ; or of interest due on a mortgage 
made before the commencement of the tenancy (^), is 
considered as equiyalent to payment of so much rent to 



(i) See Andrew v. Hancock, 1 
B. & B. 37 ; Saunderson v. Han- 
ton, 3 C. & P. 314. 

(*) Saptford v. FUtoher, 4 T. 
R. 611 ; Carter y. Carter, 6 Bing. 
406; Sturgest t. Jhrrington, 4 
Taunt. 614. 

(l) Carter v. Carter, 5 Bing. 
406. 

(TO) Smith, L. & T. 171. 



(n) Per Best, C. J., in Carter 
T. Carter, 5 Bing., at p. 409. 

(o) Per Borrongh, J., in Taylor 
Y. Zlamira, 6 Taunt., at p. 529. 

(^) Taylor Y.Zamira, 6 Ttmat 
624; Whitmore v. Walker, 2 C. 
& K. 615. 

iq) Johnson y. Jones, d A. 8t 
E. 809, 814 ; Dyer v. Bowley, 2 
Bing. 94. 
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the landlord. But in order to operate as a deduction 
from rentj the money must have been actuallj paid(r) ; 
and it would seem that the payment must have been 
preceded by a demand, accompanied by a threat, in 
case of non-payment, to distrain, or to eject, or to **put 
the law in force" (*). The payment, moreover, must be 
made either to relieve the tenant of an incumbrance 
on the land, or to discharge a debt due by the landlord (^). 
A deduction permitted, for several years, by mistake 
by the landlord or his agent, the landlord having the 
means of knowing all the fiu^ts, and there being no 
fraud or misrepresentation on the part of the tenant, 
will operate as a payment of so much rent, and the 
landlord cannot afterwards distrain for sums so de* 
ducted, or recover them by action as arrears of rent(t<). 



Constraction 
of express 
covenants as to 
amoantofrent. 



Covenant to pay as rent ^^ one-third part of the 
money that shall arise, be made, received, or 
produced from the sale of coals^^ also to " keep 
true accounts of all coal daily raised, and de- 
liver true copies thereof^'* The rent is to be 
calculated on the amount of coal sold, not on the 
amount of money actually received (;r). 

Covenant to deliver quarterly to the lessor two 
equal thirteenth parts of all coal raised, or pay 
him quarterly the value thereof in money ; and 
that in case at the end of the first quarter of any 



(r) Ante, pp. 116, 120, note (c). 
See Ryan v. Thompson, 87 L. J., 
C.P. 134; L. R, 8 C. P. 144. 

(s) WhUmore y. Walker, 2 C. 
& K 615 ; Taylor y. Zamira, 6 
Taunt. 624. Bnt see ante, p. 121. 

(t) See judgment of Cresswell, 
J., in Boodle v. Camhell, 13 L. 



J., C. P., at p. 145 ; 7 M. a Gr. 
886; Orakam y. AlUopp^ 3 Ex. 
186; 18 L. J., Ex. 85. 

{u) Brampton y. Bohine, 4 
Bing. 11 ; Waller y. Andrewi, 3 
M. & W. 312. 

(a?) Edwarde v. Reee, 7 C. & 
P. 340, 341. 
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year such quarterly deliveries should not have 
equalled in value or amount 38/. 10^. the lessees 
should also pay at the end of any such past 
quarter such additional rent or sum as would 
make up 38/. 10*., with similar provisions for 
the payment of such further sums as would 
make up at the end of the second quarter 751,, 
at the end of the third quarter 111/. 10*., and 
at the end of the fourth quarter 1601., " it being 
the intent and meaning of the parties that the 
royalties reserved shall always amount to 1-50/. 
per annum at the least,^^ The rent is to be 
made up every quarter, and the landlord is not 
to have less than 150/. a year. If the royalty in 
any quarter &lls short of 38/. lOs. it must be 
made up to that sum ; but, if the royalty in any 
quarter exceeds that sum, the surplus is not to 
be given back to the lessees (y). 

Covenant to raise 13,000 tons of coal in each year 
and pay 8rf. per ton royalty for the same, or to 
pay that amount of money, viz, 433/. 6s, Sd,, 
each year as a fixed rent, whether the coals are 
wrought or not. The covenant does not carry 
with it, by implication, a condition that there 
shall be coals to the amount mentioned in it 
capable of being wrought; and the whole rent 
claimed is payable, although the mine is so ex- 
hausted that the lessee cannot raise 13,000 tons 
of coal in a year(z). 

Covenant by lessee of a coal mine to pay one^half of 

(y) Bishop Y. Goodwin, 14 M. & W. 487; 14 L. J., Ex. 96. 

& W. 260, 263, 264 ; 14 L. J., Ex. See Jervii r. TomkiMon, 1 H. & 

290. N. 195 ; 26 L. J., Ex. 41 ; Hidp- 

(z) Bute V. Thompson, 13 M. fp«y v, Sneyd, 1 Kay, 627. 
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(dl such sums of money as the cannel to be got 
should sell for at the pifs mouth over and above 
4d. the basket. The lessee is not liable to pay 
to the lessor any part of the money produced 
by the sale of coals elsewhere than at the pit's 
mouth (a). 
Agreement that lessee shall spend a specified sum 
in repairs, to be inspected and approved of by 
the lessor, and to be done in a substantial man^ 
ner ; the lessee to be allowed to retain the sum 
out of the first year*s rent of the premises. The 
lessor's approval is not a condition precedent to 
the lessee's retaining the rent (&). 

PremiBes de- If the demised premises are destroyed or rendered 
&C. ' uninhabitable by fire^ the full rent will nevertheless, in 

the absence of an express stipulation to the contrary, 
continue to be payable throughout the term granted by 
the lease (c), although the landlord has received in- 
surance money which he refuses to apply in rebuild- 
ing (rf). The Court of Chancery will not, under these 
circumstances, grant an injunction to restrain the land- 
lord from suing for the rent (e). Where an agreement 
for a lease, under the terms of which a person has 
become tenant from year to year, provides that the lease 
shall contain covenants on the part of the tenant to pay 

(a) Oerrard v. Clifton, 7 T. Hare v. Oraveiy 3 Anstr. 687. 
R. 676 ; 1 B. & P. 624 ; aiftan See Packer y. GihHnt, 1 Q. B. 
Y. Walm&sley, 5 T. R 564. 421. 

(b) DdUman y. King, 4 Bing. {d) Leeds y. Cheethatn, 1 Sim. 
N. C. 105. 146 ; Lofft y. Dennis, 1 £. & E. 

ie) Baker y. BoUpzaffel, 4 474 ; 28 L. J., Q. B. 168. 
Taont 45; Iton y. Oorton, 5 {e) HoUzapffel y. Baker, 18 



Bing. N. C. 501 ; 7 Scott, 587 
Menk y. Cooper, 2 Stm. 763 
Belfour y. Weston, 1 T. R. 310 



Yes. 115; Leeds y, Ckeetkam, 1 
Sim. 146. 
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rent, damage by fire excepted, and that until the lease 
shall be granted the lessor may distrain for all or any 
part of the rent agreed to be paid, the effect of the de- 
struction by fire of any part of the premises will be to 
entitle the tenant to a deduction firom the rent according 
to the proportion which the annual value of the destroyed 
part bears to the annual value of the whole ; taking the 
whole to be the premises as originally demised, not as 
improved by subsequent additions made by the te- 
nant (/). 

On the same principle the tenant of a building is liable 
to pay rent after it has been carried away by a flood (^) 
or occupied by an alien enemy (A) ; and the tenant of land 
must ako pay rent, though the land is covered with water 
by an inundation (z). 

If a person contracts for the use and occupation of land Premises unfit 
for a specified time and at a specified rent, he is bound tation. 
by his bargain, though the land may not answer the pur- 
pose for which he took it. If, for instance, the land 
should turn out to be wet, or the grass, from any reason, 
should prove to be deleterious to cattle, that would be 
no excuse for not paying the lessor's rent (J). So also, 
in the absence of fi:aud, the tenant is not exonerated firom 
payment of rent though a dwelling-house taken by him 
for immediate occupation is unfit for habitation (A). 

It is no defence to an action for rent that the land- Non-repair hj 
lord is under an implied contract to repair the demised ^' * 



(/) Bennet v. Ireland, E. B. (i) 1 Roll. Abr. 236 (C.) 

& E. 326; 28 L. J., Q. B. 48. O) P«r Lord Abinger, C. B., in 

(g) Carter v. Cummins, cited Sutton y. Temple, 13 L. J., Ex., 

in Harrison y. North, 1 Ch. Cas., at p. 22 ; 12 M. & W., at p. 62. 

at p. 84. (k) Hart y. Windsor, 12 M. & 

(h) Paradine y. Jane, Aleyn, W. 68; 13 L. J., Ex. 129. See 

26 ; see Harrison v. North, 1 Ch. post. Sect. 4 (1). 
CajB. 83. 
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Eyiction by 
landlord. 



premises^ and that by his neglect they have become 
useless to the tenant (Z). 

An eviction of the tenant by the landlord will con- 
stitute a defence to an action for rent (m) ; but the de- 
fendant is bound to show that the eviction took place 
before the rent became due(n). An eviction of the 
tenant by the landlord from part of the demised pre- 
mises operates as a suspension of the entire rent during 
the continuance of the eviction (o). 



In respect of 
estate. 

1. On grant or 
devise of part 
of reversioa. 

2. On aeyer- 
ance of rever- 
sion on death 
of lessor intes- 
tate. 



3. On tenant's 
losing posses- 
sion of part of 
premises. 



(7) Apportionment of Rent, 

Kent is apportionable in the following cases : — ^Where 
the lessor has granted (/?) or devised (y) part of the 
reversion to the lessee or a stranger; where, in the 
case of a lease including both freehold and leasehold 
premises, upon the death of the lessor intestate the re- 
version in the demised premises is divided by operation 
of law between his real and personal representatives (r) ; 
where the reversion descends to coparceners, and a 
partition is made between them (q) ; where the lessee 
has surrendered part of the demised premises to the 
lessor (*), or has been lawfully evicted from part of the 
demised premises by a person having a title paramount 
to that of the lessor (f); or where the lessor has entered 



(I) Surplice y. Ihmsftorth, 7 
M. & Gr. 676 ; 13 L. J., C. P. 216. 

(«i) See post, p. 230. 

(n) See Boodle y. CambeU, 7 
M. & Gr. 386 ; 18 L. J., C. P. 142. 

(o) Morrison y. Chadwickf 7 
C. B. 266; 18 L. J., C. P. 189. 

Cp) Co. Lit. 148 a ; Lit. s. 222 ; 
Collins and Harding* s Case, 18 
Co. R 67. 

(q) See Bmer v. Moyle, Cro. 



Eliz. 771. 

(r) Moodie y. Oamance, 3 
Bnlstr. 153. 

(«) Co. Lit. 148 a ; perFopliam, 
J., in Siuith y. Malings, Cro. Jac 
160. 

(t) See Stevenson r. Lombard^ 
2 East, 575 ; Doe v. Meylor, 2 M. 
& S. 270 ; Tomlinstm y. Day, 2 
B. & B. 680; Co. Lit 148 b. 
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upon part of the demised premises upon a forfeiture 
imder a special condition for re-entry into part(u). 
But where a lessee under a parol lease of one hundred 
acres of land accepted the lease and entered upon the 
land, but upon his entry found eight acres in the pos- 
session of a person entitled under a prior lease from the 
lessor for a term exceeding the duration of the later 
lease, and that person kept possession of the eight acres 
imtil half-a-year's rent became due, and excluded the 
lessee from the enjoyment during that period, the lessee 
continuing in possession of the remainder; it was held, 
thiit the latter demise was wholly void as to the eight 
acres; that the rent was not apportionable, and that the 
lessor was not entitled to distrain for the whole rent or 
any part of it (ar). 

All rents (y) (whether reserved under an instrument Apportionr 
in writing or otherwise) shall, like interest on money sped of time. 
lent, be considered as accruing from day to day, and Stat. 38 & 34 
shall be apportionable in respect of time accordingly. 

The apportioned part of any such rent shall be pay- Sect. 3. 
able or recoverable in the case of a continuing: rent Apportioned 

° part to be pay- 

when the entire portion of which such apportioned part able at time 
shall form part shall become due and payable, and not portion is pay- 
before; and in the case of a rent determined by re-entry, * 
death or otherwise, when the next entire portion of the 
same would have been payable if the same had not so 
determined, and not before. 

All persons and their respective heirs, executors, Sect 4. 
administrators and assims, and also the executors, ad- ?*™® remedies 

o ^ ' for recoYenn^ 

{u) Walker*s Case, 8 Co. R.,at (^) Including rent service, rent- 

p. 22 a ; Collins and Harding* 8 charge and rent seek, and also 

Casey 13 Co. R., at p. 58. tithes and all periodical payments 

(j3b) NedU Y. Mackenzie f 1 M. or renderings in Uen of or in the 

& W. 747. See 2 Cr. M. & R. 84. nature of rent or tithe. Sect. 5. 
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apportioned ministrators and assigns respectively of persons whose 
entire portion, interests determine with their own deaths, shall have 

the same remedies at law and in equity for recover- 
ing: such apportioned parts as aforesaid when payable 
(l™g lr.^J: p».. of .n ju« ^« 
as they respectively would have had for recovering 
such entire portions as aforesaid if entitled thereto re- 
Bat lessee not spectively; provided that persons liable to pay rents 
to for pigment reserved out of or charged on lands or other heredita- 
of apportioned ments of any tenure, and the same lands or other here- 

part specin- ^ •^ 

cally. ditaments shall not be resorted to for any such appor- 

tioned part forming part of an entire or continuing rent 
as aforesaid specifically, but the entire or continuing 
rent, including such apportioned part, shall be recovered 
and received by the heir or other person who, if the 
rent had not been apportionable under this act or 
otherwise, would have been entitled to such entire or 
continuing rent, and such apportioned part shaU be re- 
coverable from such heir or other person by the execu- 
tors or other parties entitled under this act to the same 
by action at law or suit in equity. 
Sect 7. The provisions of this act shall not extend to any 

Act not to case in which it is or shall be expressly stipulated that 

operate where _ ^ "^ *^ 

apportionment no apportionment shall take place. 

expressly nega- 
tived. 

How appor- Apportionment may be made by the lessor, with the 

tionment may i/»^-ii i_xi_ ji«>i.i»* 

be made. consent oi the lessee, or by the verdict oi a jury m an 

action of debt brought by a reversioner for the rent (z). 

(8) Payment of Rent. 

Bill or note. A bill of exchange, or promissory note, given by 

a tenant to his landlord for rent in arrear, wiU not, 

(z) BlUi y. Collin9, 6 B. & A. 876. 
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until payment is actually made, operate as a satisfaction 

of the rent, or take away, or even postpone, the right 

of the landlord to distrain, or to avail himself of his 

other remedies for recovering the rent, unless there is a 

distinct agreement to that effect (a). An agreement by Agreement to 

the landlord to accept interest On rent in arrear does * "^^^^^^^ 

not postpone the right of distress (&). 

If a landlord has directed his tenant to remit his rent Remittance. 
by post, or perhaps if rent is so remitted in the usual - 
way of transacting business of this nature between the 
parties, the money is remitted at the peril of the land- 
lord (c) ; provided the tenant has used due caution in 
delivering the letter at a post office {d). 



(9) JEffect of Payment of Bent 

Payment of rent raises a presumption that the party As evidence of 
receiving it has a good title to the rent; but if made * "^®" • 
to a person from whom the tenant did not originally 
receive possession of the demised premises, the pre- 
sumption may be rebutted (e). Hence, a tenant who 
has come into possession under a former owner, and 
has paid, or agreed to pay, rent to a person who 
claims to be succeeding owner, in ignorance of a defect 
in the title of such person, may show that he is not 



(a) Davis y. Gyde, 2 A. & R 
623; Harris y. Shipway, Boll. 
N. F. 182 ; l>ra1te y. MUckell, 3 
East, 251. See Parrot y. An^ 
dorson, 7 Ex. 98, 95; 21 L. J., 
Ex.291. 

(>) Skerry y. Preston, 2 Chit 
245. 

(tf) Warwieke y. Noakes, 
Peake, N. P. C. 67. 

P. 



{d) HamMns y. Rwtt, Peake, 
N. P. C. 186. 

(e) Jodgment of Gibbs, C. J., 
in Rogers r. Pitcher, 6 Tamil, at 
p. 208 ; ComUh y. SeareU, 8 B. 
& C. 471 ; Doe y. Clarke, Peake's 
Add. Ca& 239; Cow y. Knight, 
18 C. B. 645; 25 L. J., C. P. 
314. 
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the landlord {g). Payment of rent by a lessee- to a 
lessor after the lessor's title has expired, and after 
the lessee has notice of an adverse claim, does not 
amount to an acknowledgment of title in the lessor, 
or to a virtual attornment, unless at the time of pay- 
ment the lessee knows the precise nature of the ad- 
verse claim, or the manner in which the lessor's title 
has expired (A). Before the lessee can be bound by 
such payment, the lessor must say openly, ^^ My former 
title is at an end ; will you, notwithstanding, go on?"(t). 
Pajnuent of rent by a tenant to an authorized agent, 
who does not disclose his principal's name at the time, 
but pays over the rent to his principal, is evidence as 
against the tenant of the principal's title, to support an 
avowry for rent (A). 



(10) Remedies for Recovery of Rent. 

PAOB 

(a) Diitress 131 

1. Requisites to .. .. .. •• 181 

Certain and proper rent 181 

Bent in arrear 182 

Reyersion in person distraining 182 

Ooods liable to distress 137 

2. Wheremade 144 

3. When made 149 

4. Amount for which made . . . • . • . • . . 151 

5. Mode of making 152 

Entry 154 

Seiznre .. 158 

Impounding . . . . . . . . . . . . 158 

6. Beqnisites to s^e 164 

Notice 164 

Appraisement 167 

7. Sale .-. .. 169 

8. Costs of distress 178 



(^) Gregory y. Daidge, 8 Bing. Wllkinton^ 8 B. & C. 413. 

474y 475 ; daridge y. Mackenzie, (i) Judgment of Best, C. J., in 

4 M. & Gr. 148, 155. 2 Bing. 11. 

(A) FennerY.I>uploek,2B\ng, (A) Hitohingg y. Thompson, 5 

10; 3 Bing. 475. But Bee Doe y, Ex. 60 ; 19 L. J., Ex. 146. 



BENT. 131 

(a) DUtresi — contdnned. 

9. Remedies for illegal distreflses 175 

Rescue • . . . . . . . . . . . . . 175 

Replevin 176 

Action of trespass, &c. 178 

In Metropolitan Police District 179 

10. Remedy for irregular distresses • • - 180 

(b) Remedy on jSxecKtion against Tenant 181 

(c) Jiemedy on Bankruptcy of Tenant 185 

(d) Remedy by Action 187 



1. Requisites to Distress. 

Unless a power to distrain is expressly conferred 
upon the landlord (Z), the following circumstances must 
exist to enable him to avail himself of that remedy : — 

The rent for which the distress is made must be re- i. a certain 
served upon an actual and existing demise of a corporeal JJjf J*"^^*®^ 
hereditament (m). No distress can be made for rent due 
under a mere agreement for a lease^ or accruing after 
the expiration of a notice to quit, unless a tenancy has 
been expressly or impliedly created (m). Moreover, 
before a landlord takes into his hand the speedy 
remedy of distress, he must see that the amount of rent 
to be demanded has been settled with precision (n). 
He has no right to distrain, unless a fixed rent has 
been expressly or impliedly (o) agreed upon ; if there 
is no fixed rent, the law gives him a remedy by the 
action for use and occupation (/?). A rent which, 
though of fluctuating amount, is ascertainable with cer- 
tainty, may be distrained for {q) ; as, for instance, a 
rent of so much per cubic yard for marl got, and so 

(t) Pott, p. 182. C. J., in Dunk y. Hunter, 5 B. & 

(fl») See a/nte, pp. 110—112. A., at p. 325. Double yalue can- 

(») Per Tindal, C. J., in Reg- not be recoyered by distress, jp^f^, 

noH y. Porter, 7 Bing., at p. 464. Chap. VI., Sect 5 (2). 

(jo) See Knight y. Benett, 8 {q) Co. Lit. 96 a; Daniel y. 

Bing. 861. Grade, 6 Q. B. 145; 13 L. J., Q. 

ip) See judgment of Abbott, B. 809. 

k2 
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2. Bent in 
arrear. 



mucli per thousand for bricks made (r). A distress may 
be made for an increased rent of so much per acre for 
every acre of land converted into tillage («)• 

By express agreement, however, a power may be 
conferred to distrain for payments which are not 
rent (f). Thus, a sum payable by way of jpunishment 
for not spending the produce on the land demised, may 
be made recoverable by distress in the same way as a 
distress is made for rent in arrear {t). 

There can be no distress till the rent is in arrear, 
and rent, though due on the day appointed for pay- 
ment, is not in arrear until that day has elapsed (t^) ; 
hence, no distress can be made until the day after the 
rent-day (tt). Where by custom or express reserva- 
tion rent is payable in advance (or), the landlord may 
distrain for it as soon as the half-year, or other period 
for which it is paid, has begun (y). The landlord, by 
taking a bill or note for the rent in arrear, or by accept- 
ing interest upon it, will not necessarily deprive himself 
of his right to distrain (z). 

In general, the person who distrains, or on whose 
to^ingr ^ behalf the distress is made, must possess a reversion (a) ; 

hence, rent reserved on the assignment of a lease cannot 
be distrained for (a). But the reversion, to support a 



8. Reyersion 



(r) Daniel y. ChraciCt 6 Q. B. 
145 ; 13 L. J., Q. B. 809. 

(«) See RouUton t. Clarke, 2 
H. Bl. 663 ; ante, p. 118. 

(t) PollUt V. Forrettf 11 Q. B. 
949; 16 L. J., Q. B. 424. 

(tf ) Dibble T. Bonater, 2 E. & 
B. 664, 668 ; 22 L. J., Q. B. 396. 
See 2 Wms. Saand, 287. 

{x) Ante, pp. 83, 112. 

(y) Buckley y. Taylor, 2 T.R. 
600; ffarrUon T, Barry, 7 Vrice, 



690, 698; Zee y. Smith, 9 Ex. 
662, 666. As to rent pajable in 
advance if demanded, see Clarke 
y. Holford, 2 C. & K. 640; WiU 
liame y. Holmet, 8 Ex. 861 ; 22 
L. J., Ex. 283 ; Witty y. Williame, 
12 W. R. 766 ; 10 L. T., N. S. 
467; ante, p. 113, note (/). 

(z) Ante,i^. 128. 

(a) See cases cited ante, in 
notes (a?), (y), p. 112. 



^ 
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distress^ need not be an actual reversion ; it is sufficient 
if it be a reversion by estoppel (ft), and if a tenant is 
actuallj let into occupation, there is a reversion which he 
is estopped from denying (c). Hence, if a mortgagor, 
who has executed a second mortgage, has attorned to the 
second mortgagee, and occupied as tenant to him, a dis- 
tress may be made by such mortgagee, although he has no 
legal reversion (d). So also, a mortgagor may distrain 
for rent due under a lease made by him after the mort- Distress for 
gage(e); but he must bear in mind, that compulsory leaseTfter 
pa3nDients previously made by his tenant to the mort- mortgage. 
gagee for interest due on the mortgage, are equivalent 
to payment of so much rent {f). The mortgagee can- 
not distrain for rent due under a lease made by the 
mortgagor after the mortgage, until a new tenancy has 
been expressly or impliedly created between the mort- 
gagee and the tenant (^). Notice by the mortgagee to 
the tenant to pay the rent to him does not constitute a 
tenancy between the parties, so as to enable the mort- 
gagee to distrain for rent accruing due aft;er the 
notice ( ff). 

Aflier a mortgagee has given notice of the mortgage Distress for 
to the lessee in possession under a lease made before the lease prior to 
mortgage, he is entitled to, and may distrain for, rent in mortgage, 
arrear at the time of the notice, and rent subsequently 
becoming due (A). A mortgagor cannot, strictly speak- 



(&) See ante, p. 42. 

{e) Judgment of Blackbnm, J., 
in Morton y. Woods, 37 L. J., Q. 
B., at p. 248. 

(d) Morton v. Woods, 37 L. J., 
Q. B. 242 ; L. R., 3 Q. B. 668. 
Aff. 38 L. J., Q. B. 81 ; L. R., 4 
Q. B. 293. 

(e) Alehome y. Gomme, 2 Bing. 
64. 



(/) Ante, p. 121, 

iff) Evans y. Elliott, 9 A. & £. 
842 ; Rogers y. Humphreys, 4 A. 
& £. 299 ; ante, p. 41. 

(h) Moss y. Oallimore, 1 Doagl. 
279 ; Rogers y. Humphreys, 4 A. 
& £. 299 ; Burrows y. Chradin, 1 
D. & L. 213 ; 12 L. J., Q. B. 833; 
ante, p. 116. 
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BeceiYor. 



Dbtreisfor 



ing, distrain for rent due under a lease made before the 
mortgage ; but if permitted by the mortgagee to con- 
tinue in the receipt of such rent, he is during such 
permission, prcesumptione juris authorized, if it should 
become necessary, to realize the rent by distress, ud 
to distrain for it in the mortgagee's name, and as his 
bailiff. He may justify the distress as bailiff, although 
he said at the time of taking, that he distrained for rent 
due to himself (t). 

A receiyer appointed by mortgagor and mortgagee 
to receive the rents of the mortgaged property, and to 
use such remedies byway of entry and distress as should 
be requisite, and to whom the mortgagor has attorned 
as tenant, may distrain on the goods belonging to the 
mortgagor on the mortgaged premises (A). 

An authority to tenants to pay rent to a person, 
whose receipt is to be their discharge, may perhaps 
authorize that person to demand, but not to distrain 
for the rent (/). 

Receivers appointed by the Court of Chancery have 
a power, where they see it necessary, to distrain for 
rent, and need not apply first to the Court for a par- 
ticular order for that purpose (m). But if there should 
be any doubt as to who has a legal right to the rent, 
then the receiver, as he must distrain in the name of 
the person who has that right, may very properly make 
an application to the Court for an order (m). 

If any man shall have, in the right of his wi&, any 



(i) TV'ent y. Bunt, 9 Ex. 14, 
24; 22 L. J., Ex. 318. 

(k) JoUy y. Arbuthnat, 4 De G. 
& J. 224 ; 28 L. J., Oi. 547. See 
JDaneer y. Hastings, 4 Bing. 2. 

(0 Ward y. Shem, 9 Bing. 008. 



(m) Per Lord Hazdwicke in 
Pitt y. Smmden, 8 Atk. 760; 
Bennett y. BoMm, 6 C. & F. 379; 
Brandon y. Brandon, 6 Madd. 
478. 
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estate in fee eimple^ fee tail^ or for term of life in any arrears of rent 
rents, and the same rents shall be due, behind and Isolds, 
unpaid in the said wife's life, the husband, after the Stat 32 Hen. 8, 
death of his wife, maj distrain for the said arrearages. Husband may 
in like manner as he mifi^ht have done if his said wife ^^^^^}<^^ 

° arrears dne 

had been then living. during wife's 

Under this statute the husband maj distrain for all 
arrears of rent which have become due either before the 
marriage or during its continuance (n). If he becomes 
tenant by the curtesy, he may distrain for rent due after 
th^ coverture ; and it has been said that a man who has 
made a lease for years rendering rent of lands of which 
he is seised in right of his wife, although on her death 
he does not become tenant by the curtesy, but his estate 
is detennined, may nevertheless distrain for the rent 
until her heir has entered (o). 

It shall be lawful to every executor or administrator Execntors and 

/• /. j^ • o ' I* ^ •^ n ff / \ f A_ administrators. 

of any (tenant m lee, m tee tail or tor life (/?) of rents gt^t 32Hen 8 
issuing out of freehold lands (y) ), unto whom such c« 37, s. l. 
rent shall be due and not paid at the time of his death, of^^'^ho'^* 
to distrain for the arrearac^es of all such rents upon the ^ leased for 

life may dis- 

lands charged with the payment of such rents, so long train. 
as the said lands continue in the possession of the tenant 
who ought to have paid the said rent, or any person 
claiming from the same tenant. 

It shall be lawftil for the executors or administrators Stat. 8 & 4 



(n) OgneVs Ctue^ 4 Co. R., at of Bajlej, J., in Hill y. Saunders, 

p. 51 ; Co. lit. 162 b, 351 b. 4 B. & C, at p. 535. 

(o) Bac. Abr. (C. 1), 17 ; JHwon {p) Co. Lit 162 b ; Preseatt t. 

T. ffarrison, Vangh. 46 ; Wood- Boucher, 3 B. & Ad. 849 ; Jones 

fall, L. & T. 228. See Howe y. y. Jones, ih. 967. 
SoarroU, 4 H. & N. 723 ; 28 L. (g) Appleton y. JDoUy, Yely. 

J., Ex. 325 ; bnt consider Blake 185 ; 2 Williams on Exorfl. 836. 
V. Foster, 8 T. R. 487 ; judgment 
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Will. 4, c. 42, 
8. 37. 

Executors, &c. 
of landlord 
may distrain 
for rent dne 
in his life. 

Sect. 38. 
Arrears may 
be distrained 
for within six 
months after 
end of lease. 



Tenant from 
year to year. 



Tenant at wilL 



Joint tenants. 



of any landlord to distrain upon the lands demised for 
any term, or at will, for the arrearages of rent due to 
such lessor or landlord in his lifetime, in like manner as 
such lessor or landlord might have done in his lifetime. 

Such arrearages may be distrained for after the end 
or determination of such term or lease at will, in the 
same manner as if such term or lease had not been 
ended or determined; provided that such distress be 
made within the space of six calendar months after the 
determination of such term or lease, and during the 
continuance of the possession of the tenant from whom 
such arrears became due. 

An executor, before probate, may distrain for rent 
due to the testator («). 

A tenant fix)m year to year, underletting from year 
to year, has a sufficient reversion to support a dis- 
tress (^). 

A right to distrain always exists in a tenancy at will 
where a rent is reserved {u). 

One of several joint tenants or coparceners may dis- 
train for the whole rent without any repress authority 
from the rest (x) ; but he must avow in his own right 
and as bailiff to the rest (x). 

Aft»r a severance of the reversion by a conveyance 
of the shares of some of several joint tenants who have 
demised at a single rent, no distress can be made for 
arrears of such rent due before the severance (y). 



(«) Whitehead v. Ihylor, 10 
A. & £. 210; 1 WiUiams on 
Exors. 256. 

(t) OurtU V. Wheeler, Moo. 
& M. 493. See Oasley t. James, 
13 M. & W. 209; 13 L. J., Ex. 
358, 360. 

(«) Per Blackbnm, J., 87 L. J., 



Q. B. 247. 

(SB) PuUen y. Palmer, 3 Salk. 
207 ; Leigh y. Shepherd, 2 B. & 
B. 465 ; Rohimon y. Hofman, 4 
Bing. 562. 

(y) Stanley y. Alleoch, 16 Q. 
B. 636 ; 20 L. J., Q. B. 320. 
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Tenants in common are entitled to separate distresses Tenants in 
for their several shares of the rent (z). It has been said 
that thej may all join in one distress (a) ; but in that 
case they must avow separately (a). 

An instrument whereby a person acknowledges that Acknowledg^ 
he is indebted to another as agent of his landlord^ in a cedent tenancj. 
specified sum for arrears of rent^ and pays a sum on 
account and in part of such rent, and undertakes to pay 
a specified sum per annum for the premises, is an ac- 
knowledgment of an antecedent tenancy, and shows an 
authority to distrain (&). An agreement for the sale of 
premises, under which the purchaser has entered into 
possession, and whereby for the purpose of securing the 
due perfi>rmance of the several agreements therein con- 
tained, the purchaser admits himself to be a tenant fi'om 
week to week of the vendor of the hereditaments thereby 
agreed to be sold, at a specified weekly rent payable in 
advance, entitles the vendor to distrain for the. sum 
payable as weekly rent (c). 

Generally speaking, the landlord may distrain for rent 4. Goods liable 
all moveable chattels which are upon the demised pre- trained, 
mises at the time when the distress is made. Whether Goods belong- 
such goods are the property of the tenant or of a stranger persons, 
is perfectly immaterial, provided they are on the pre- 
mises, and are not privileged firom distress (df ). 

It shall be lawfiil for any person having rent arrear, Stat. 2 Will. 
and due upon any demise, to seize and secure any ^ 5^ \ 3, * ' 

(2) WhUleyY.Rohert*,M'Cldh (e) Teaman r. MlUon, 86 L. 

& Y. 107. J., C. P. 326; L. R., 2 C. P. 681. 

(a) Bnllen on Distress, 48; (<0 Per Bnller, J., in Garten 
Woodfall, L. & T. 384. y. lidkner, 4 T. R., at p. 568. 

(b) Per Alderson, B., in Eagle- See Muepratt y. Oregary, 1 M. & 
tan Y. Gutteridge, 12 L. J., Ex., W.6d3 ; 8M. & W. 677 ; Cframer 
at p. 361. ^eeOladmanY.Plumer, y. Matt, 39 L. J., Q. B. 172; L. 
15 L. J., Q. B. 79. R., 6 Q. B. 867. 
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Stat. llGea2, 
c. 19, 8. 8. 



Sheares of sheaves or cocks of com, or corn loose, or in the straw, 
may be dS (whether threshed or not (e) ), or hay lying or being in 
*™*"®^' any bam or granary, or upon any hovel, stack or rick, 

or otherwise upon any part of the land or ground charged 
with such rent (f). 

It shall be lawful for every landlord, or his steward, 
bailiff, receiver or other person empowered by him, to 
seize as a distress for arrears of rent any cattle or stock 
of their respective tenant, feeding or depasturing upon 
any common, appendant or appurtenant, or any ways 
belonging to all or any part of the premises demised or 
Growing crops holden ; and also to seize all sorts of com and grass, 
tramed. ^^ hops, roots, fruits, pulse or other product whatsoever 

(of a similar nature {ff)) growing on any part of the 
estates demised, as a distress for arrears of rent. 



Property ah- The foDowmg kinds of property are not liable to 

Molutely prinir j . , 
legedfrom distress:— 

dutre^. « Things annexed to the freehold" (A); including 

1. Fixtures. , ^® i i . , \ 

tenant 8 fixtures, such as kitchen ranges, stoves, coppers, 
grates, &c. (t) ; also trees growing in a nurseryman's 
grounds (A). 

The temporary removal of fixtures out of their proper 
place, for repairs, does not deprive them of this privi- 
lege (/). But machinery used for manufisbcture, which 
is merely fixed to the freehold for the purpose of render- 
ing it steadier and more capable of convenient use, — as. 



{e) Beloiyse y. Burhndye, 
Lntw. 66. 

(/) See post, p. 159. 

(^) Clark T^OaskaHh, 8 Tannt. 
481 ; Clark y. QUffert, 3 Moo. 96. 

(h) Simpsony, ffartopp,Wil\eB, 
512 ; 1 Smith, L. C. 385 (6th ed.); 
Gorton y. Ihlkner, i T. R., at p. 



569; Co. Lit 47 b. 

(i) Barhy y. ffarrii, 1 Q. B. 
896; 10 L. J., Q. B. 294. See 
post, Chap. VI. (1). 

( k) Clark y. Gaskartk, 8 Taont 
431 ; Clark y. CalveH, 3 Moo. 96. 

{I) See jadgment in 6hrton y. 
Ihlkner, 4 T. R., at p. 567. 
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for instance^ machines fststened by bolts to the floor of a 
factory — ^may be distrained for rent (»i). In determin- 
ing whether the thing distrained is a personal chattel or 
a fixture, it is important to consider the mode and 
degree of annexation to the soil or fitbric ; that is, 
whether it can easily be removed integriy salve, et com- 
modiy without injury to itself or to the &bric of the 
building ; and in the next place, whether it was for the 
permanent and substantial improvement of the freehold, 
or merely for a temporary purpose, and the more com- 
plete enjoyment and use of it as a chattel (n). Bailways 
formed by rails, fixed to wooden sleepers embedded in 
ballast, cannot be distrained (o). 

Title deeds (p) and keys (/?). 

^^ Things delivered to a person exercising a public 
trade to be managed in the way of his trade" (q). 

Under this head are included com sent to a miller 
to be groimd(r); materials sent to a manufitcturer to 
be worked up(«); beasts sent to a butcher to be 
slaughtered {t) ; goods deposited for the purpose of sale 
with a &ctor (ti), commission agent(x) or auctioneer (y) ; 



(m) HeUa/mell v. JEastfifood, 6 
Ex. 295 ; 20 L. J., Ex. 154. See 
Du^k T. BraddyU, M*Clel. 217 ; 
judgment in Twm&r t. Cameron^ 
39 L. J., Q. B., at p. 181. 

(n ) Per Parke, B., in BeUa/weU 
T. .£iM^0^, 6 Ex., at p. 812. See 
89 L. J., Q. B. 180. 

(p) Twmer y. Cameron^ 89 L. 
J., Q. B. 125; L. R, 5 Q. B. 
806. 

( p) See HellaweU t. JSastwood, 
6Ex., at pp. 806, 311. 

(q) Simp$ony.Hartcpp,WilleBf 
5 12. See judgment of Erie, C. J., 
in ShHrt y. I,each, 84 L. J., C. P., 
at p. 151 ; 6fishaurn y. Hunt, 1 



Salk. 249. 

(r) Co. Lit. 47 a. 

(«) CHbson y. Ireson, 8 Q. B. 
89. See Wood y. Clarke, 1 Cr. & 
J. 484. 

(t) Brown y. Shevill, 2 A. & 
E. 188. 

(u) Oilman y. Etton, 8 Br. & 
B. 75 ; Mathiat y. Metnard, 2 C. 
&P.858. 

(m) Undan y. McLaren, 6 Q. 

B. 891 ; 14 L. J., Q. B. 183. 

iy) Adams y. 6h'ane, 1 Cr. & 
M. 880; Brown y. Arundell, 10 

C. B. 54; 20 L. J., C. P. 80; 
WiUiami y. Sblmet, 8 Ex. 861 ; 
22 L. J., Ex. 283. 



2. Title-deeds, 
&c. 

8. Goods sent 
to tenant to be 
mannfactared. 
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4. WUd ani- 
mals. 

5. Goods in 
actual nse. 



or placed for safe custody in the warehouse of a wharf- 
inger (z) ; or pledged with a pawnbroker (a) ; also the 
goods of guests brought into an inn(i), and goods 
delivered to a carrier to be conveyed by him to some 
place (c). But goods placed in the hands of the tenant, 
merely with the intent that they shall remain on the 
premises, are not privileged from distress (d ). Hence, 
brewers' casks sent to a public-house, and left with the 
publican till they are empty, may be distrained by the 
owner of the public-house (e) ; a boat left in the care 
of the tenant of saltworks, may be distrained by the 
owner of the salt works {f) ; and carriages and horses 
stondiiig at Uvery may be distrained by the landlord for 
rent due by the livery stable-keeper (y). It has re- 
cently been held, that wine sent to the warehouse of a 
wine-warehouseman to be matured, is Uable to be dis- 
trained for rent due to the landlord of the premises 
where it is deposited (A). 

Animals ferce naturce (t). But deer in an inclosed 
ground may be distrained (A). 

Things in actual use : as, for instance, a horse, 
while it is drawing a cart (/) or being ridden (m); tools. 



(t) Tliompion t. Moihiterf 1 
Bing. 283. 

(a) Swire t. Leaeh, 18 C. B., 
N. S. 479; 34 L. J., C. P. 160; 
13 W. R 386. 

(() Orotier y. Tbmkinsonf 2 
Ld. Ken. 439. See Iimke$ t. 
Joffee, 3 Ley. 260 ; 2 Vem. 129. 

{e) €fuboum t. Surgt, 1 Salk. 
249. 

(d) See judgment of Wilde, B., 
in Partans t. OingeU, 4 C. B., at 
p. 668. 

i^e) Joule T. Jaehean, 7 M. & 
W. 460; 10 L. J., Ex. 142. 



(/) Mu$pratt T. Gregory^ 1 
M. & W. 683; 3 M. & W. 677. 

i£) FranoU t. Wyatt, 1 W. 
Bl. 483; 8 Bnrr. 1498; Partone 
T. Oingell, 4 C. B. 646 ; 16 L. J., 
C. P. 227. 

(A) Ex parte RuueU, 18 W. 
R768. 

(i) Co. lit 47 a. 

(h) SeeZ^vtMT.PiMMZtyWilles, 
48. 

(0 ^^Id T. Adame$, 12 A. & 
R 649; 10 L. J., Q. B. 2. 

(m) Storey v. JRobineon, 6 T. 
RISS; Co. lit 47 «. 
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while a man is working with them (n) ; and^ it seems, 
wearing apparel, while in actual use. 

But a horse, which a man is leading (o), and clothes, 
not actuallj worn (/?), may be distrained. 

Perishable goods, such as milk or meat, which can- 6. Perishable 
not be restored, upon a replevin, in the same condition ^^°*^*^* 
as that in which thej were taken {q). 

Goods which have been distrained damage feasanty 7. Goods in 
or are in the possession of the sheriflF (r) under an exe- ^°* ^ *^ ^' 
cution (ji). 

In case all or anj part of the growing crops of the Stat. 14 & 15 
tenant of anj farm or lands shall be seized and sold bj b. 2. ' 
any sheriff or other officer by virtue of any writ of exe- Growing crops 

. . seized and sold 

cution, such crops, so long as the same shall remain on nnder execu- 
the &rm or lands, shall, in default of sufficient distress liable to dis- 
of the goods and chattels of the tenant, be liable to the ^^ ?°^ ""' 

**^ ' accnuDg after 

rent which maj accrue and become due to the landlord seizare and 
after any such seizure and sale, and to the remedies by 
distress for recovery of such rent; and that notwith- 
standing any bargain, sale or assignment which may 
have been made or executed of such growing crops by 
any such sheriff or other officer. 

Where any purchaser of any crops or produce here- 8. Prodnce 
inbefore mentioned (f) shall have entered into any gnbjectto*" 
agreement with such sheriff or other officer, touching "grce^cnt *<> 

^ , ' » consume it oi 

the use and expenditure thereof on lands let to farm, it l^nd. 

(n) 9imp$ony,Hartopp^TXLeBf & S. 711. See Smith t. Ru$$ell^ 

512 ; Co. Lit. 47 a. 8 Taunt. 400. 

(p) Wagttaff t. Clack, cited (#) Co. Lit. 47 a ; Wharton t. 

in WoodfaU, L. & T. 394, n. (a?). Naylor, 12 Q. B. 673 ; 17 L. J., 

{p) Bayne$ v. Smith, 1 Esp. Q. B. 278. As to the means to be 

206 ; Biuet t. Caldwell, id. note; adopted bj the landlord, where his ^ 

Peake, N. P. C. 86. tenant's goods are taken in exe- 

(q) Morley t. Pinoomhe, 2 Ex. cution, tee pott, p. 181. 

ICfl ; 18 L. J., Ex. 272. (t) See pott, p. 209. 

(r) Bladet t. Amndale, 1 M. 



on 
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Stat. 56 Geo. 3, 
c. 60, s. 6. 

Landlord Dot 
to distrain on 
prodnce so 
sold. 



9. Frames, 
materials, See. 
entmsted to 
workmen. 

Stat. 6 & 7 
Vict. e. 40, 
8. 18. 

Not to be dis- 
trained except 
for rent dne by 
owner. 



Sect. 19. 

Remedy of 
owner of 
frame, &c. 



shall not be lawful for the owner or landlord of such 
lands to distrain for anj rent on any com^ hay^ straw 
or other produce thereof^ which^ at the time of such 
sale and the execution of such agreement, entered into 
under the provisions of this act, shall have been severed 
from the soil and sold, subject to such agreement, by 
such sheriff or other officer ; nor on any turnips, whether 
drawn or growing (<), if sold according to the provisions 
of this act; nor on any horses, sheep or other cattle, 
nor on any beast whatsoever, nor on any waggons, carts 
or other implements of husbandry, which any person 
shall employ, keep or use on such lands, for the purpose 
of threshing out, carrying or consuming any such com, 
hay, straw, turnips or other produce, under the pro- 
visions of the act, and the agreement or agreements 
directed to be entered into between the sheriff or other 
officer and the purchaser of such crops and produce. 

No frame, loom or machine, materials, tools or ap- 
paratus entrusted for ihe purpose of being used or 
worked in any of the said manufactures (the woollen, 
worsted, linen, cotton, flax, mohair or silk manufitctures 
(ss. 1, 2)), or any work connected therewith, or any 
parts or processes thereof, whether such frame, &c. shall 
or shall not be rented or taken by the hire, shall be dis- 
trained for rent, unless the rent be due by the owner of 
the said frame, &c., or of any part thereof. 

If any landlord shall distrain any frame, &c., belong- 
ing to any other person which shall have been entrusted 
for the purpose of being used in any of the said manu- 
factures, and shall refuse to restore possession of all such 
frames, &c., to the person entrusting the same, when 
demanded by him (any two or more justices of the peace 
may order the property to be forthwith restored). 

(t) See now stat. 14 & 15 Vict c. 26, a. 2, last page. 
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The goods or chattels of an ambassador (u). lo. Goods of 

Where any company is being wound up by the Court, ^ °^' 
or subject to the supervision of the Court, any distress company being 
put in force against the estate or effects of the company T^^o °^ o^ 
after the commencement of the winding-up (i. e., after Vict. c. 89, 
the presentation of the petition for the winding-up J.. ' - 

(s. 84) ) shall be void. commencement 

It seems that this prohibition against enforcing a to be void, 
distress does not apply where premises are demised to 
persons who afterwards declare themselves trustees for 
a company (x). With the leave of the Court, however, 
a distress may be proceeded with, subject to such terms 
as the Court may impose (y ). But it appears that in all 
cases in which the Court has allowed execution to pro- 
ceed it had issued before the winding-up order was 
made (r). 



The following kinds of property cannot be distrained Property con- 
if there are sufficient goods of other kinds on the pre- ^Ug^frtm^ 
mises to satisfy the distress. dUtrea. 



1. Implements 
of trade. 



Implements of trade not in actual use (a). 

No man shaU be distrained by his beasts that gain ^ ^. ^ , 
his land (cart-colts and yoimg steers, not broken in or aheep. 
used for harness or the plough, are not within these ^*j[^**4^^^°'^' 
words {V) ), nor by his sheep (or the sheep of his under- 



(«) See Stat. 7 Anne, c. 12, 

B.8. 

{x) In re Ewhall Coal Mining 
Co. Limited, 83 L. J., Ch. 595. 

(y) Sect. 87. See 83 L. J., Ch. 
596, note ; 35 L. J«, Ch. 425. 

(z) Judgment of Lord BomiUy, 
M. R., in In re Progreee A$mr- 
anee Ch., 39 L. J., Ch. 604; L. B., 
9 £q. 872. See In re Great Ship 
Co., 83 L. J., Ch. 245; In re 



London Cotton Co,, 85 L. J., Ch. 
425; L. R., 2 Eq. 58; In re 
Bastow ^ Co,, 36 L. J., Ch. 899 ; 
L. R., 4 £q. 618. 

(fl) Qortan t. Falhner, 4 T. R., 
665; Fenton t. Logan, 9 Bing. 
676 ; Nargett t. Niae, !£.&£. 
489 ; 28 L. J., Q. B. 148. 

(J) Keen v. PrUtt, 4 H. & N. 
286. 
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Not to be dis- 
trained if there 
is other snf- 
cient distress 
OD premises. 



tenanted) ), for the king's debt, nor the debt of any other 
man, nor for any other cause, by the king's, or other 
bailifl^, but untU they can find another distress, or 
chattels su£Scient whereof they may levy the debt, or 
that are sufficient for the demand (c). 

Cattle, &c. may be distrained if there is no other 
sufficient distress upon the demised premises besides 
growing crops (d). Cattle at agistment are liable to a 
distress (e). Where a stranger's cattle escape into 
another's land by breaking fences in which there is no 
defect ; or by breaking defective fences, if the tenant of 
the land where the distress is taken is not bound to 
repair such fences, the cattle may be immediately dis- 
trained for rent(y). But if the beasts come on the 
premises through defect of fences, which the tenant of 
the land on which they stray is bound to repair, they 
cannot be distrained by the landlord for rent, unless the 
owner of the cattle, after notice that they are in the 
land, neglects or refiises to drive them away (f). 



2. Where Distress must he made. 

General rale. Generally speaking, a thing cannot be distrained for 

rent-arrear except on the premises demised (y). 
Stat. 52 Hen. 8, It shall be lawful for no man, fi-om henceforth, for 

Suljeet not to *°7 "^^^^^ ^^ <f ^^> ^ ^^^ distresses out of his fee, nor 
take distresses in the kine's hi^rhway, nor in the conmion street, but 

ontofhisfee. ® ^ ^^ ' 



(h) Keen t. Priegt, 4 H. & N. 
236; 28 L. J., Ex. 157. 

(jo) See Jenner y. Yolland, 6 
Price, 3 ; poit, p. 170. 

iS) PigoU T. Birtlei, 1 M. & 
W.441. 

(e) 1 Roll. Abr. 669, pi. 23; 
Woodfall, L. & T. 399; 3 Black. 
Com. 8, note. 



(/) Poole T. LongueviUe, 2 
Saand. 290, n. (7). See Chodwyn 
T. Cheveley, 4 H. & N. 631 ; 28 
L. J., Ex. 298. 

(^) Per Best, C. J.y in ^tMsorif 
T. Capel, 4 Bing., at p. 140. See 
Capel T. Buzzard, 6 Bing. 150, 
161 ; 8 B. & C. 141 ; Oillingham 
T. Owyer, 16 L. T., N. S. 640. 
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only to the king or his officers having special authority 
to do the same (A). 

In the following cases, however, the landlord may Exceptions, 
distrain goods not upon the demised premises : — 

It shall be lawful for every landlord, or his baiUff, to i. stock feed- 
seize, as a distress for rent, any cattle or stock of (his) ^^^^ *^°^" 
tenant feeding upon any conunon appendant or appur- Stat. 11 Geo. 2, 
tenant or anyways belonging to all or any part of the ^ ' ** * 
premises demised. 

If the landlord comes to distrain cattle which he sees 2. Cattlewhlch 
then within his fee, but the tenant, or any other person, coming to di»- 
to prevent the landlord from distraininir, drives the train, wes on 

^ ^ demised pre- 

cattle out of the fee, the landlord may follow and mises. 
distrain them(2). But the landlord cannot distrain 
eattle out of his fee if, when coming to distrain, he did * 
not see them within his fee, or if the cattle of them- 
selves, after the landlord has seen them, go out of the 
fee, or if, after the landlord has seen the cattle, the 
tenant removes them for any other cause than to pre- 
vent the landlord from distraining (z). 

In case any tenant for life, years, at will, sufferance 3. Frandulent 
or otherwise of any messuages, lands, tenements or here- * 

ditaments, upon the demise or holding whereof any rent c 19, s. i. 
shall be reserved, due, or made payable (A), shall fraudu- 
lently (either openly, with notice given to the landlord (/)) Landlord 
or clandestinely convey away or carry off or from such thirtf days, 
premises (m) his goods or chattels, to prevent the land- !^g^^u- 
lord from distraining the same for arrears of rent so Gently carried 
reserved, due, or made payable, it shall be lawfid for every 

(A) See also stat. 3 Edw. 1, c. Q. B. 94. 

16. (l) Opperman t. Smith, i D. 

(i) Co. lit 161 a. & R. 83. 

Ik) See Anderion t. Midland (m) See Stanley r. Wharton,^ 

Ify. Co., 3 £. & £. 614 ; 30 L. Z,, Price, 301. 

F. L 
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landlord, or any person hj liim for tliat purpose lawfully 
empowered, within thirty days next ensuing such con- 
yeying away or carrying off, to seize such goods and 
chattels, wherever the same shall be found, as a distress 
for the said arrears of rent, and the same to sell or 
otherwise dispose of in such manner as if the said goods 
and chattels had actually been distrained by such land- 
lord upon such premises for such arrears of rent(n). 
Sect 2. No landlord, or other person entitled to such arrears of 

Exception in j^j^+ shall seize any such snoods or chattels as a distress 

case goods are ' ^ e 

bond fide xAd for the Same which shall be sold bond Jide^ and for a 

valuable consideration, before such seizure made, to any 

person not privy to such fraud as aforesaid (o). 

Sect. 7. Where any goods or chattels fraudulently or clan- 

^Ik own™*^ destinely conveyed or carried away by any tenant, or 

hoases, &c. in other person aiding or assisting therein, shall be put in 

whicli goods 

fraadalentlj any house, bam, stable, outhouse, yard, close or place 
flecm«d. "^ locked up, fastened or otherwise secured, so as to pre- 
vent such goods or chattels from being seized as a dis- 
tress for arrears of rent, it shall be lawful for the land- 
lord, his steward, bailiff, receiver or other person em- 
powered, to seize, as a distress for rent, such goods and 
chattels, — first calling to his assistance the constable or 
other peace officer of the hundred, borough, parish, 
district or place where the same shall be suspected to 
be concealed (or a special constable appointed for the 
occasion ( je?) ), who are hereby required to aid and assist 
therein; and, in case of a dwelling-house, oath being 
also first made before some justice of the peace of a 
reasonable ground to suspect that such goods or chattels 
are therein, — in the daytime (without any previous re- 

(n) See also stat 8 Anne, c 14> Ex. 618 ; 22 L. J., Ex. 6L 
S. 2. (j9) CaHwrigia T. SmiUh^ 1 

{p) See William t. Roberts, 7 Afoo. & Bob. 284. 
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quest {q) )y to break open and enter into snch house, 
bam^ stable, outhouse, yard, close and place, and to 
seize such goods and chattels for the said arrears of 
rent, as he might have done by Tirtne of this or any 
£>rmer act if such goods and chattels had been put in 
any open field or place. 

If any tenant shall firaudulently remove and convey Sect 3. 
away (or, without actual participation, shall be privy to P^i"!^ <"» 
the removal of (r) ) his goods or chattels as aforesaid, aon aasistiDg in 
or if any person shall wilfiilly and knowingly (being remoyal of 
privy to the fraudulent intent (*) ) aid or assist any such S^^- 
LZ,. i. ^ faud^t oou^^g .w, or «4i.g 
off of any part of his goods or chattels, or in conceal* 
ing the same (although no distress may be in progress 
or contemplated at the time (t) ), every person so offend- 
ing shall forfeit to the landlord double the value of the 
goods by him carried off or concealed as aforesaid ; to 
be recovered by action of debt, or (as an alternative 
remedy («)), where the goods and chattels so firaudu- Sect 4. 
lently carried off or concealed shall not exceed the value 
of fifty pounds, the landlord, his bailiff, servant or agent 
in his behalf (may ) exhibit a complaint in writing against 
such offender before two or more justices of the peace 
of the same county, riding or division of such county, 
residing near the place whence such goods and chattels 
were removed, or near the place where the same were 
found, not being interested in the lands or t^iements 
whence such goods were removed, (who, after examining 
the parties concerned upon oath,) may, by order mider 

(q) Williams v. Roberts, 7 Ex. (t) Stanley t. Wharton, 10 

618; 22 L. J., Ex. 61. Price, 138. 

(r) Lyster t. Brown, 1 C. & («) Bromley t. Holden, M. & 

P. 121. M. 175 i BorsrfaXl t. Davy, 1 

(«) Brooke t. Noahu, 8 B. & C. Stark. 169. 
637, 542. 

L2 
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Requisites to 
proceedings 
under this 
statate. 

1. Goods be- 
longing to 
tenant. 



2. FraadcQent 
intent. 



their hands and seals^ adjudge the offender to pay double 
the value of the said goods and chattels to such land- 
lord at such time as the said justices shall appoint. 

Before availing himself of the provisions of this 
statute^ the landlord should ascertain the following par- 
ticulars :— 

That the goods removed belonged to the tenant. 
A stranger or lodger has a right to remove his goods 
off the premises at any time, or under any circum- 
stances {x), before the commencement of a distress (y ). 

That the goods were carried off with a view to 
deprive the landlord of his remedy by distress (z), and 
that no suflScient goods remained on the premises to 
satisfy the rent then due (a). The mere removal of goods 
by the tenant from the demised premises, when rent is 
in arrear, is not of itself fraudulent as against the land- 
lord {h) ; nor is every conveying away of the goods of a 
tenant penal, although it may operate to defeat the 
landlord's right (c). To constitute a fraudulent re- 
moval, the fraud must be that of the tenant or person 
removing the property for his benefit (c). The statute 
was never meant to extend to a creditor who is seek- 
ing payment of his debt hondjlde; and such creditor 
may, for the purpose of satisfy-ing such debt and with 
the assent of the debtor, take possession of his goods, 



(a?) Per Martin, B.,.in Ibnlger 
V. Taylor ^ 6 H. & N., at p. 210; 
Thornto-n v. Adams, 5 M. & S. 
88 ; Postman v. ffarrell, 6 C. & 
P. 225 ; Fletcher v. Marillier, 9 
A. & E. 457. 

(y) Wood y, Nunn, 5 Bing. 
10. 

(z) Parry y. Duncan, 7 Bing. 
243, 246 ; John y. Jenkins, 1 Cr. 



& M. 227. 

(a) Opperman v. Smith, 4 D* 
8c R. 33; Parry v. Duncan, 7 
Bing. 243. Bnt see Oilham Y. 
Arknrright, 16 L. T. 88; Wood- 
fall, L. & T. 422. 

(<&) Parry v. Duncan, 7 Bing. 
243, 246. 

{c) Bach V. Meats, 5 M. & S. 
200,204-206. 
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and remove them from the premises without incurring 
any penalty under the statute, even though he knows 
that the debtor is in distressed circumstances, and is 
apprehensive that his goods may be distrained (c). 

That the goods were carried oflF after rent had 8. Rent due. 
become due (rf). The landlord is, however, justified in 
following and distraining goods which have been re- 
moved on the morning of the day on which rent became 
due(«). 

3. When Distress must be made. 

It shall be lawful for any person or persons, having Stat. 8 Anne, 
any rent in arrear or due upon any lease for life or for * I. * ' 

J ^ . . . Landlord may 

years or at wiU ended or determined, to distrain for distrain for 
such arrears after the determination of the said respec- termination of 
tive leases, in the same manner as they might have ®*^ 
done if such lease had not been ended or determined ; 
provided that such distress be made within the space of Sect. 7. 
six calendar months after the determination of such Distresajobe 

made withm 

lease, and during the continuance of such landlord's six months 
title, and during the possession of the tenant from whom mination of 
such arrears became due (/) (or of his administrator, if ^^ng^pos- 
the tenancy continues after the death of the tenant (^) ). session of 

There is nothing in this statute confining its opera- 
tion to a wrongful holding over, or to a holding of the 
whole of the demised premises (A). Hence, where a 



(e) Bach V. Meati, 5 M. & S. 
200, 204, 206. 

{d) Watson t. Main, 3 Esp. 
15 ; Furneanx v. Fotherby and 
Clarke, 4 Camp. 136 ; Rand v. 
VangTian, 1 Bing. N. C. 767. 

{e) mbhle v. Bowater, 2 E. & 
B. 564; 22 L. J., Q. B. 896. See 



ante, pp. 114, 132. 

(/) See Coupland v. Maynard, 
12 East, 134; Tayler son y, Peter $, 

7A. &E. no. ' 

(^) Thimer t. Barnes, 2 B. & 
S. 436; 31 L. J., Q. B. 170. 

(A) Judgment in Nuttall t. 
Staunton, 4 B. & C, at p. 56. 
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Stat 3 & 4 
WUl. 4, c. 27, 

8.2^ 

Distress for 
rent-charge to 
be made within 
twenty years 
after right to 
distrain ao- 
ernes. 



Time at which 
distress mnst 
be made. 



Fostpdiemeni 



tenant, by p^nnission of the landlord, temaiaA in pos- 
session of part of a £fmn after the expiration of his 
tenancy, the landlord may distrain on diat part within 
six months after the expiration of the tenancy {{y The 
statute^ however, does not apply where the interest under 
the lease is undetermined, A custom of the country 
under which the tenant is entitled to leave his awaygoing 
crops in the bams, or to use the bams to thrash his 
com and fodder his cattle, for a certain time after the 
expiration of the lease, operates as a prolongation of 
the term, and during such prolongation the landlord 
may distrain independently of the statute (y). 

No person shall make a distress to recover any rent 
(charge (A) ), but within twenty years next after the time 
at which the right to make such distress shall have first 
accmed to some person through whom he claims; or if 
such right shall not have accrued to any person through 
whom he claims, then within twenty years next after 
the time at which the right to make such distress shall 
have first accrued to the person making the same {i.e., 
twenty years from the last payment of rent (/) ). 

A distxess must be made in the day«ime(m). If 
made before sunrise, or after sunset, it will be illegal, 
although at the time there may be ample daylight (n). 
Persons who distrain ought not, however, to go so near 
these limits as to raise any doubt on the subject («). 

A landlord may expressly agree not to distrain for 



(i) Nuttall y. Staunton^ 4 B. 
& C. 51. 

(/) Beavan r. Delahay, 1 H. 
BL 6, Bee note (a), p. 7 ; Borastan 
y. Oreeiiy 16 East, at p. 81 ; Knight 
y. Benetty 3 Bing. 364, 866. See 
potty Chap. VI., Sect 2 (2). 

(k) See Grant v. EllU,^U, & 
W. 113. 



(T) Sect. 8; Oneny. De BeaU' 
wir, 16 M. & W. 647 ; 5 Ex. 166. 

(m) See ante, p. 132, as to the 
daj on which it mnst he made. 

(n) Aldenhurgh y. Peaple, 6 
C. & P. 212 ; TiOton y. Darke, 5 
H. & N. 647 ; 29 L. J., Ex. 271. 

{p) Per Martin, B., 6 H. ft N., 
at p. 655. 
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a certain time ( j?). Where there is no express con- of right to dis- 
tract^ sach an agreement may sometimes be implied ; thus^ 
on proof that the landlord of a &rm permitted a sale hj 
the tenant of the eatage of a pasture for a specified period^ 
on condition that the amount produced by such sale was 
to be paid to the landlord^ a contract may be inferred 
on his part not to distrain the cattle of the purchaser {q\ 

4. Amount for which Distress may be made. 

No arrears of rent5 or any damages in respect of such Stat. 3 & 4 
arrears of rent, shall be recovered by any distress, ac- g. 42! ' ^ * 
tion or suit, but within six years next after the same Six years' ar- 
respectively shall have become due, or next after an onlyrecoyer- 
acknowledgment of the same in writing shall have 2^**^^^ 
been given to the person entitled thereto, or his agent, 
signed by the person by whom the same was payable, 
or his agent. 

So long as the relation of landlord and tenant sub- 
sists, the right of the landlord to rent is not barred by 
non-payment, but under the above statute the amount 
recoverable is limited to six years' arrears (r). 

The common law does not cast any obligation on the 
person distraining to inform the tenant what is the 
amount of arrears for which the distress is made («)• 
The person distraining is entitled to a tender of the 
amount really due, and upon his reftisal to accept that 
sum, the tenant's course is to replevy the goods (/). 
Hence no action can be maintained for distraining Distress for 
for more rent than is due, even when it is alleged to £ dSJ|[*'^ 

(p) Giles T. /fencer, 3 C. B , C. 360. 

N. S. 244; 26 L. J., C. P. 237. (*) Judgment in Tanered r. 

See Welsh t. Rose, 6 Bing. 638. Zeyland, 16 Q. B., at p. 680. See 

ig) Horsfori t. Wehtter, 1 Or. also 11 Ex. 879. 

M. & R. 696. {f) Glynn t. Thomas, 11 Ex. 

(r) Arehhold t. Scully, 9 H. L. 870 ; 25 L. J., Ex. 126. 
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Distress after 
bankraptcy. 



have been done maliciouslj (u), unless it appears that 
the goods seized and sold were of greater value than was 
necessarj to satisfy the arrears of rent actually due (x\ 
A distress for rent levied after the commencement of 
the bankruptcy of the tenant is available only for one 
year's rent accrued due prior to the date of the. order of 
adjudication (y). 



Warrant of 
distress. 



5. Mode of making Distress* 

The landlord may, of course, distrain in person; but 
the more prudent course is to employ an experienced 
bailiff, who should be authorized by a warrant of dis- 
tress signed by the landlord (z). The indemnity to 
Implied indem- the bailiff, implied &om the warrant of distress, ex- 
"^^ ' tends only to acts properly done by him in the exer- 

cise of his ai^thority (a). The duty of using proper 
care and diligence in ascertaining that the distress 
may be safely made is cast upon the bailiff in cases 
of ordinary distresses for rent, unless the landlord by 
his conduct has dispensed with it (&). The land- 



(k) Stevenson y. Nevmhamf 13 
C. B. 285 ; 22 L. J., C. P. 110. 
• (a?) Wilkinson v. Terry ^ 1 Moo.' 
& Rob. 377 ; Tancred y. Zeyland, 
16 Q. B. 669; 20 L. J., Q. B. 316; 
Glynn r. Thomas, 11 Ex. 870 ; 
26 L. J., Ex. 125; French y. 
Phillips, 1 H. & N. 564 ; 26 L. 
v., Ex. o2. 

(y) Stat. 32 & 83 Vict. c. 71, 
s. 34. ^eiQpost, p. 186. 

(z) ^brm of Warrant. 
To Mr. A. B., my bailiff. 

Distrain sach of the goods and 
chattels as maj lawfully be dis- 
trained for rent in and npon the 
honse \or farm] and premises oc- 
cupied by C. D., situate at , 



in the parish of , in the 

county of , for £ , being 

the amount of [one half-year's] 

rent due to me in respect of the 

same, on the day of 

last, and proceed thereon for the 

recorery of the said rent as the 

law directs. 

E.F. 

Dated the day of , 18 — , 

An authority to distrain does 
not require a stamp. Pyle y. 
PaHrid^e, 16 M. & W. 20; 15 
L. J., Ex. 129. 

(<7) See Bnllen & Leake's 
Pleadings, 152, n. («) (2nd ed.). 

(Jb) Judgment in Toplis y. 
Grane, 5 Bing. N. C, at p. 651. 
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lord maj recover from the bailiff damage occasioned 
by his negligence or misconduct (c). An express in- Express in- 
demnity is frequently appended to the distress-warrant, bailiff. 
After an authority to a bailiff to distrain the goods of 
the tenant, an indemnity against aU costs and charges 
that he piay be at on that account, applies only to cases 
where the distress is illegal on the ground that the land- 
lord has no right to put in a distress (d). An indem- 
nity a^inst all costs in respect to any law expenses, 
actions that may arise, and all charges or expenses on 
that account, extends to the costs of defending an action 
wrongfully brought against the bailiff by the tenant (e). 

The landlord is responsible to the tenant for irre- Landlord's 
gularities committed by the bailiff in carrying out tSiant^or acts 
his instructions ; such, for instance, as selling the ®^ *>*iliff« 
goods without notice of distress, or without appraise- 
ment (fy But the landlord is not 'liable for the 
wrongful act of his bailiff in seizing what his war- 
rant does not authorize him to seize, unless the land- 
lord ratifies the bailiff's act, with knowledge of the 
wrongfiil seizure (^), or ohooses, without, inquiry, to 
take the risk upon himself and to adopt the bailiff's 
acts (A). ■ . 

It is desirable, though not essential, that the arrears Demand of 
of rent should be formally demanded from the tenant ^^ ' 
before the distress is made. If the rent due, without 
any additional sum for expenses, is imconditionaUy 

(c) 2 Ch. PL 603 (7th ed.); (g) See Moore v. Drinkwater, 

Woodfall, L. & T. 413. 1 F. & F. 184. 

(rf) Draper v. Thompson, A C. (h) LewU v. Ready 13 M. & 

&P. 84, 86. W. 834; 14 L. J., Ex. 295; 

{e) See Ibhett t. De La Salle, Freevian t. Rather, 13 Q. B. 

6H. &N. 233; 30 L. J., Ex. 44. 780; 18 L. J., Q. B. 340; Ha^e^ 

(/) Hateler t. Lemoyne, 5 C. ler y, Lemoyne, 5 C. B., N. S. 

B., N. S. 630; 28 L. J., C. P. 103. 630; 28 L. J., C. P. 103. But 

See post, p. 180, as to other irre- see Oavntlett t. King, 8 C. B., 

gularities. N. S. 69. 
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Effect of 
lender before 
seizure: 



Entry. 



tendered to the Iflndlord^ or bis agent or bailiff autho- 
rized to receive it (k), before seiznre made, though after 
the warrant has been delivered to the bailiff, it is iQegal 
to proceed with the distress (Z). A sofficient tender 
before the distress renders the whole proceeding 
illegal: a sufficient tender after distress, but before the 
goods are impounded, renders the subsequent detainer 
illegal (m). 

In going to distrain, it is doubtftd whether th6 land- 
lord maj lawfiillj gain access to the. tenant's house by 
climbing over a fence (n). If the door of the bouse is 
shut, the landlord has authorily bj law to open it in the 
ordinary way in which other persons can do it, when it 
is left so as to be accessible to all who have occasion to 
go into the premises {o) ; as, for instance, by lifting a 
latch or pulling out a staple which serves to keep the 
door closed (o). It has been said that entry may be 
lawfidly made through an open window (/>); but it is 
illegal to open a window for the purpose of entering,, 
whether such window is &stened with a hasp(^) or 
shut and not fiistened (r). If the outer door is open^ 
the person distraining may break open an inner door 



(A) HaUh y. Male, 15 Q. B. 10; 
19 L. J., Q. B. 289. 

(J) Bennett y. Baye$, 5 EL & 
N. 391 ; 29 L. J., Ex. 224. See 
Brantcomh y. Bridget^ 1 B. & 
C. 145; HoUand y. Bird^ 10 
Bing. 15. 

(m) See jadgmentinJ949Z2anJy. 
Birdf 10 Bing., at p. 18. As to 
the effect of a tender after the 
goods are impounded, see poet^ 
p. 166. 

in) Seott y. Buckley, 16 L. T., 
K. S. 573. Bat see Eldridge y. 
ataoey, 15 C. B.» K. S. 458 ; 12 
W. R51; 9 L. T., N. S. 291. 



(0) Ryanr,8hUeook,1'Eix^l2, 
76; 21 L. J., Ex. 55. See the 
obseryations of Cockhnm, C. J., 
on the doctrine laid down in this 
case, in L. B., 2 Q. B. 594. See 
also OuHU y. Hubbard, 1 HiU's 
Bep. (New York) 886. 

Ip) Per Pollock, C.B.,iniVi«MS 
y. Freeman, 5 H. & N., at p. 652; 
29 L. J., Ex. 271. See Qeuld y. 
Btadstoch, 4 Taunt 562. 

(^) Haneoeh y. Auetin, 14 C. 
B., N. S. 634, 689; 82 L. J., C. 
P. 252. 

(r) Noih y. LuiMi, L. B., 2 Q. 
B. 590. 
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or lock(«)« But the outer door(^) or window («) of 
the tenant's house or stable (x) must not be forcibly 
broken open^ or the landlord who has entered to dis- 
train, and has sold the goods distrained, will be liable 
to an action of trespass, in which the tenant miaj re^ 
eorec the full Talue of such goods, although the pro- 
ceeds of the sale hare been applied in satis&ction of 
the rent (y)« 

If, however, a lawful entry has once been effected, whenonter 
but the person distraining is forcibly turned out of broken^)en. 
possession (r), or kept out of possession (a), there being 
no evidence of an abandonment of the goods (d), he 
is justified in breaking open the outer door in order to 
regain possession^ But when a person has merely got 
his foot and imn between the door and the lintel, or 
by putting a pair of shears between the door and the 
lintel, has prevented the door from being closed, he 
has not such a possession as will entitle him to break 
open a door or window in order to gain admission to 
the house (<;)• It seems that after the person distrain- 
ing has lawfiiUy entered, he may break open the outer 
door in order to remove the goods distmined (d). 

It would appear that an actual entiy upon the de- ConstractiTe 
mised premises by the person distraining is not in all ^^* 



(<) Broroning y. DanUt Bull. 
N.P.81; 2WiDB.SaEiuid.284,iioto^ 

(t) See Semayne^s Case, 6 Co. 
B. 91 ; 1 Sm. L. C. 88 (6th ed.). 

(«) Attach T. Bra/tmell, 3 Bi 
& S. 520; 32 L. J., Q. B. 146. 
See ffancoek y. Austin, 14 C. B., 
IS. S. 684 ; 32 K J., C. P. 252. 

(«) Brown y. Glenn, 16 Q. B. 
254 ; 20 L. J., Q. B. 205. As to 
the exception in the caae of goods 
which have been fraadolently re- 
moyed, see ante, p. 146. 



(^) Attack y. Bramwell, 3 B. 
& S. 520; 32 L. J^ Q. B. 146. 

(z) Eagleton y. Outteridge, 11 
M. & W. 465, 469 ; 12 L. J., Ex., 
at p. 361; Eldridge Y.Staeey, 15 
C. B., N. S. 458. 

(a) BannisterY.Byde,2^& 
E. 627 ; 29 L. J., Q. B. 141. 

(b) Bwpogt,p. 163. 

icy Boyd y. Profaze, 16 L. T., 
N. S.431. 

(rf) Pttffh y. Giiffith, 7 A. & 
£. 827. 
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Seizure, 



Requisites to 
seizure. 

1. Must not be 
excessiye. 



cases necessary. Whece the article seized is just inside 
the door^ the tenant at the door, and the agent of the 
landlord in such a position as to be able in one moment 
to put her foot into the room, it will be taken that she 
ia conatructively in the room (e). 

Entry having been made, the next step is to seize 
the goods. For this purpose, any distinct expression 
of an intention to distrain will suffice (/). It is not 
necessary that an actual formal seizure should be 
made ; it is enough if the landlord takes sufficient 
means to prevent the articles on the premises from 
being taken away(c). A refusal by the landlord to 
allow the goods of the tenant to be taken away until 
the rent is paid, may amount to a seizure (^). A 
seizure of some goods as a distress, in the name of all 
the 'goods in the house, will operate as a valid seizure 
of all the goods in the house (A). 

: In making the seizure the following points should be 
observed : — 

That the goods distrained do not greatly exceed 
in saleable value (i) the amount of the arrears of rent 
and costs of the distress. When a landlord is about 
to make a distress he is not bound to calculate very 
nicely the value of the property seized ; but he must 
take care that some proportion is kept between that 
and the sum for which he is entitled to take it (A). 



(0) See judgment of Cockbum, 
C. J., in Cramer y. Mott, 39 L. J., 
Q. D., at p. 173. 

(/) BuIIen on Distress, 131. 
See Swann t. Falnuntthy 8 D. & 
C. 456 ; Hntchint y. ScoU, 2 M. 
& W. 809 5 Thtmai y. Harriet, 1 
M. & Gr. 695 ; Tennant y. Field, 
8 E. ft B. 886; 27 L. J., Q. B. 33. 
See Spiee y. Wehh, 2 Jnr. 943. 



(j) Wood y. Nunn, 5 Bing. 10; 
6 L. J., C. P. 198; Cramer y. 
MoU, 39 L. J., Q. B. 172; L. R, 6 
Q. B. 357. 

(A) Dody,Monger,^yLodL.2\^, 

(i) See WelU y. Moody, 7 C. & 
P. 69. 

{Jt) Judgment of Bayley, J., in 
Willon^hhy y. Backhouse, 2 B. ft 
C, at p. 823. 
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*^ Distresses shall be reasonable and not too great, and Stat. 52 Hen. 3, 
he that taketh s^eat and unreasonable distresses shall be ' ' 

^ ^ Distresses to 

grievously amerced for the excess of such distresses." be reasonable. 
If goods are seized to an excessive amount, — as, for in- 
stance, if goods worth between 30/. and 40/. are dis- 
trained for the rent of ten guineas (/), or goods worth 
260/. for the rent of 121/. 15*. 6d. (m), the landlord 
will be liable to an action for damages ; and the tenant 
is entitled in such action to recover a verdict with 
nominal damages, although he fiiils to prove any actual 
damage, having had the use of the goods all the 
time (n). To determine whether a distress is excessive, 
it must be ascertained what the goods seized would 
have sold for at a broker's sale(0). An actual sale 
made under the distress, though not proved to be 
fraudulent or imfair, is not a conclusive test of value, 
and the tenant maj therefore maintain an action, 
although the sale of the goods distrained (less the 
expenses) did not realize the amount of rent due(p). 
If only a single chattel is to be found on the premises, 
the person distraining will not be liable to an action 
for excessive distress, though the value of such chattel 
exceeds the amount of the rent due (5'). 

While avoiding an excessive seiziu'e, however, the 2. Snfflcien 
person distraining should take sufficient to cover the ™"* ^^ 

arrears of rent; for he cannot distrain twice for the same" 
rent where he might have taken sufficient at first (r), 

• 

(Z) Branscombe v. Bridget, 3 553; 84 L. J., Ex. 89. 

Stark. 171. (0) WelU y. Moodij, 7 C. & P. 59. 

(m) Cliandler v. Doulion, 3 H. (p) Smith v. Ash/orth, 29 L. 

& C. 653; 34 L. J., Ex. 89. J., Ex. 259. 

(n) BaylUi y. Fishery 7 Blng. (q) Avenell y. Oroker, Moo. & 

153 ; PigffoU Y. Birtlet, 1 M. & M. 172. See I^ld y. Mitchell, 6 

W. 441; 5 L. J., Ex. 193; Esp. 71; 

Chandler y. Dovlton, 3 H. & C. (r) Judgment of Parke, B., in 
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WhenaecoDd 
distress maj 
be made for 
same rent 



Impounding. 



Stat 11 Geo. 2, 
c 19, s. 10. 

Groods dis- 
trained maj be 
secured and 
sold on pre- 



nnless, perkaps, where the yalue of the goods cannot 
be readily estimated. If a man bond fide mistake the 
value of the goods seized (which may be of micertain 
or imaginary value^ as pictures, jewels, racehorses, &c.), 
he may make a further seizure (^). The landlord may 
also distrain again if he is preyented by the unlawfiil act 
of the tenant from realizing the distress (f); as, for in- 
stance, if the tenant prevents a purchaser from taking 
away an article sold under the distress (^). If the 
landlord is induced to withdraw the distress by a false 
assurance by the tenant that a particular debt has been 
satisfied, the landlord, on the creditor's proceeding to 
judgment and execution, is entitled to a year's rent^ 
under stat 8 Ann. c. 14 (u). 

After seizing the goods, the person distraining must 
impound them. In order to constitute an impounding 
it is not necessary that the whole of the goods distrained 
should be put together or removed from the premises (x). 

It shall be lawfiil for any person lawfully taking any 
distress for any kind of rent, to impound or otherwise 
secure the distress so made, of what nature or kind 
soever it may be, in such place or on such part of the 
premises chargeable with the rent as shaU be most con- 
venient for the impounding and seciuing such distress ; 
and to appraise, sell and dispose of the same upon the 
premises in like manner and under the like directions 



Baggt r. Mawhy, 8 Ex. 641; 22 
L. J., Ex. 286; J)<Me$on t. Cropp^ 
1 C. B. 961; 14 L. J., C. P. 281; 
Lear y. CaldicoU, 4 Q. B. 123. 
See Smith y. Ooodmn, 4 B. & 
Ad. 418. 

(«) Mntckins t. Chambers, 1 
Barr., at p. 689. Sw Linffham 
T. Warren^ 2 B. & B. 86. 



(t) Zee T. Owkey 2 H. & N. 
684; 3 H. & N. 203; 27 L. J., 
Ex. 837. 

(t») WoUaiton r. /^afford, 16 
C. B. 27S i post, p, 181. 

ix) Per Lord Campbell, C. J., 
in Johnson ▼. Upham, 2 £. & £., 
at p. 255. SwWashbomY.Blaek, 
11 East, 405, note (a). 



and restramts as anj person taking a distress for rent 
may now do off the premises by virtue of (stats. 2 W. & 
M. c. 5 and 4 Geo. 2y c. 28); and it shall be lawful for 
any person to come and go to and from such place 
where any distress for rent shall be impounded^ in order 
to view, appraise and buy^ and also in order to carry 
off the same ; and if any pound-breach or rescous shall 
be made of any goods or chattels^ or stock distrained 
for rent^ and impounded by virtue of this act, the per- 
son aggrieved thereby shall have the like remedy as in 
cases of pound-breach or rescous is given by the said 
statute. 

Furniture may be secured in a room or rooms of the Famitore. 
tenant's house, or, if the tenant gives permission, may 
be left in its ordinary position (y). Where such per- 
mission is not given, in common cases a person distrain- 
ing in a dwelling-house must not take the whole of it 
in which to place the goods distrained, but must select 
one room for that purpose, or remove the goods out of 
the house (z). An action of trespass lies against a land* 
lord who, on making a distress for rent, turns the tenant's 
wife out of possession and keeps the premises on which 
be has impounded his distress (a). It seems, however, 
that the whole house may be locked up, where it is 
absolutely necessary fpr the safe keeping of the goods 
distrained (d). 

(Persons distraining sheaves or cocks of com, or com Oorn, stnw or 
loose or in the straw, or hay in any bam or stack or ^' 

(y) See Ofx y. Painter, 7 C. 16 L. J., Ex., at p. 316. 

& P. 767 ; Washhom y. Black, (a) Etherton y. PoppJemell, 1 

11 East, 405, note (a) ; Tennant East, 139 ; Smith r. As^forth, 29 

y. Meld, 8 E. & B. 336 ; 27 L. J., L. J., Ex. 259. 

Q. B. 33. (h) See 16 M. & W. 158 ; Coof 

(O Per Parke, B., in Woods ▼• r. Pennier, 7 C. & P. 767, 
Dnrrant, 16 M. & W., at p. 158; 
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Stat. 2 Will. Otherwise upon any part of the land^ may) lock up or 

c. 5 8. 3. ' detain the same in the place where the same shall be 

May be im- found, for a distress, imtil the same shall be replevied; 

lace where ^^^ ^ default of replevying the same within (five days 
'oond. 



I 



(sect. 2)), to sell the same after appraisement thereof; 
so as, nevertheless, such com, grain or hay be not re- 
moved by the person distraining, to the damage of the 
owner thereof, out of the place where the same shall be 
found and seized, but be kept there (as impounded) 
until the same shall be replevied or sold. 
Growing crops. The landlord, or his bailiff or other person empow- 
Stat 11 Geo. 2, ered by him, (having distrained growing crops, may) lay 
When ripe ^P *^® same when ripe in the bams or other proper 
may be im- place on the premises demised ; and in case there shall 

poanded in * * -^ 

haras on farm, be no bam or proper place on the premises demised, 

then in any other bam or proper place which such land- 
lord shall hire or otherwise procure for that purpose, 
and as near as may be to the premises, and in conve- 
nient time appraise, sell or otherwise dispose of the 
same towards satisfaction of the rent for which such 
distress shall have been taken, and of the charges of 
such distress, appraisement and sale, in the same man- 
ner as other goods and chattels may be seized, distrained 
and disposed of; and the appraisement thereof to be 
taken when cut, gathered, cured and made, and not 
Sect 9. before. Notice of the place where the goods and chat* 

Notice of place tels SO distrained shall be deposited shall, within one 

where crops are ^ 

deposited to be week after the depositing thereof in such place, be given 
given nan ^ ^^^^^ tenant or left at the last place of his abode. 
Cattle. Cattle may be impounded in the byre or field where 

they are at the time of the distress (c). " No distress of 

Stat. 1 & 2 cattle shall be driven out of the hundred, rape, wapen- 
Ph. & M. c. 12. 

(c) Thomai t. ffarriei, 1 M. & Gr. 695 ; Qutleman t. JSicks, Car. 
&M. 26e. 
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take or lathe where sucli distress shall be taken^ except Cattle dls- 
to a pound overt within the same shire, not above three ^^ driTenout 

miles distant from the place where the said distress is ^ ^nndred, 

^ ^ ^ «c. where 

taken {d). No cattle or other goods distrained at one taken, except 
time shall be impounded in several places, whereby the game shiie not 
owner of such distress shall be constrained to sue several JJ^ ^^ 
replevies for the delivery of the said distress so taken distant 
at one time. 

Eveiy person who shall impound or cause to be im- Stat 12 & 18 

• • Vict c 92 

pounded in any pound or receptacle of the like nature g 5^ ' 
any animal, shall supply during such confinement a Penonsim- 
sufficient quantity of fit and wholesome food and water animals to 
to such animal ; and every such person who shall refiise JJ^^^wator*^ 
or neglect to supply such animal with such food and 
water as aforesaid shall for every such offence forfeit 
twenty shillings. 

In case any animal shall at any time be impounded Sect 6. 
as aforesaid, and shall continue confined without fit and ^ d«f»nl*> «ny 

' person may 

sufficient food and water for more than twelve succes- snpply food 
sive hours, it shall be lawfiil for any person whomsoever 
from time to time, and as often as shall be necessary, 
to enter any pound or other receptacle of the like 
nature in which any such animal shall be so confined, 
and to supply such animal with fit and sufficient food 
and water during so long a time as such animal shall 
remain confined as aforesaid, without being liable to 
any action of trespass or other proceeding by any 
person whomsoever for such entry for the purposes 
aforesaid; and the reasonable cost of such food and 
water shall be paid by the owner of such animal, before 
such animal is removed, to the person who shall supply 
the same, and the said cost may be recovered (by sum- 
mary proceedings before a justice of the peace). 

id) See also stat 8 Edw. 1, c. 16. 
F. M 
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Stat. 17 & 18 
Vict. c. 60, 

8. 1. 

Person im- 
poanding 
animal and 
sapplying food 
and water, may 
recover from 
the owner not 
exceeding 
doable value 
of snch food 
and water. 



Power to sell 
animal after 
seven days' 
impounding. 



Groods dis- 
trained mast 
not be used. 



Injuries to 
go His im- 
pounded. 



Every person who shall impound^ as in the (above) act 
mentioned, any animal and shall supply such animal 
with food and water as therein mentioned, may recover 
from the owner of such animal not exceeding double the 
value of the food and water so supplied, in like manner 
as is by the last-mentioned act provided for the recovery 
of penalties under the same act. And every person 
who shall supply food and water shall be at Uberty, if 
he shall so think fit, instead of proceeding for the re- 
covery of the value thereof as last aforesaid, after the 
expiration of seven clear days from the time of im- 
pounding the same, to sell any such animal openly at 
any public market, after having given three days' public 
printed notice thereof, for the most money that can be 
got for the same, and to apply the produce in discharge 
of the value of such food and water so supplied as 
aforesaid, and the expenses of and attending such sale, 
rendering the overplus, if any, to the owner of such 
animal. 

The person distraining must not use the goods or 
work the cattle he has impounded. If he takes an 
animal out of the place where it was originally im- 
pounded for the purpose of making an unlawful use of 
it, the owner is justified in interfering and recovering 
possession of the animal (e). Milch cows which have 
been impounded may, however, be milked by the person 
distraining (y ). If the condition of the pound is such 
that it is unfit to put cattle in at the time of the im- 
pounding the person distraining is responsible for in- 
jury thereby occasioned to the animals (^). But if 



(<f) Smith V. WHgnt, 6 H. & 
N. 821 ; 30 L. J., Ex. 313. 

(/) See Bagihawe ▼. Ocwardy 
Cro. Jac., at p. 148. 



(^) Per Bram well, B.,in BigneU 
T. Clarke, 6 H. & N., at p. 487 ; 
29 L. J., Ex. 257; WUder ▼. Speer^ 
8 A. & £. 647. 
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thej die In the pound or escape without any default 
on the part of the person distraining, it seems that he 
may distrain again (A). 

It is usual for the person distraining to leave a man 
in possession of the goods distrained ; but the quitting Abandonment 
possession of goods by the landlord after he has dis- 
trained them, is not necessarily an abandonment of the 
distress ( 2 ). Whether the landlord has or has not 
abandoned the distress, is a question of fact to be de- 
termined by a jury (A). An abandonment will not be 
inferred where the broker is forcibly expelled, and 
regains possession after an interval of three weeks (A); 
or where the man in possession, having quitted the 
house in which the goods are impounded in order to 
obtain refreshment, finds on his return the door locked 
against him by the tenant, and breaks it open for the 
purpose of re-entering (/); or where the person dis- 
training, having permitted the goods of a stranger, 
who has had no notice of the distress, to be taken off 
the premises merely for a temporary purpose, they are 
subsequently restored by the voluntary act of the person 
who took them away (w). 

Where goods distrained are removed by force, a Rcscneor 
rescue or poundbreach is committed. " Upon any ?? ° ^?^ ' 
poundbreach or rescue of goods distrained for rent, the & M. sess. i, 
person grieved thereby shall recover treble damages, ' ' ' * 
and (a full and reasonable indemnity as to all costs, 
charges and expenses incurred in and about the ac- 

(A) Vatper r. JSddowt, Holt, B., N. S. 468, 459 ; 12 W. K. 61 ; 

N. P. 257; I8alk.248. 9 L. T., N. S. 291. Bat see 

(i) Per Wightman, J., in Bwn^ Rmsell r. Rider, 6 C. & P. 416. 

nUter y. Hyde, 2 £. & E., at p. {I) BannUter v. Hyde, 2 E. & 

631. See Swawn v. Ihlmauth, 8 E. 627 ; 29 L. J., Q. B. 141. 

B. & C. 456. (m) Kerhy y. Harding, 6 Ex. 

(A) Mdridge y. Stacey, 16 C. 284 ; 20 L. J., Ex. 1G3. 

m2 
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InyentoTj. 



Notice. 



tion(n)) against the oflTender or offenders in any such 
rescue or poundbreach, any or either of them, or against 
the owner of the goods distrained, in case the same be 
afterwards found to have come to his use or posses- 
sion." The landlord may seize again the rescued goods 
wherever he may happen to find them, if he can do so 
without breach of the peace, and upon fresh pursuit {o). 
If he abandons the distress, the tenant may retake it 
without committing a rescue (/>). 

6. Requisites to Sale under Distress. 

The goods distrained may either be sold or kept as 
a pledge until they are replevied or the arrears of rent 
with expenses are paid. If it is intended to sell the 
goods distrained, an inventory of them should be made, 
expressing clearly and with certainty what goods are 
taken (y), and at the foot of the inventory there should 
be written (r) a notice of the distress, stating the cause 
of taking («), and also, if the goods are distrained under 
Stat. 11 Geo. 2, c. 19, the place where they are lodged 
or deposited (t). The tenant is not bound by the state- 



(») Stat. 6 & 6 Vict. c. 97, s. 2. 

{o) Bich v. Woolley, 7 Bing. 
661, 661. 

{p) Dod T. Monger, 6 Mod., 
%t p. 216. 

iq) Kerhy y. Harding, 6 Ex. 
284; 20 L. J., Ex. 163. See 
Wakeman v. Lindtey, 14 Q. B. 
625 ; 19 L. J., Q. B. 166. 

(r) WiUon v. Nightingale, 8 
Q. B. 1034 ; 16 L. J., Q. B. 309. 

(«) Stat. 2 Wm. & M. sess. 1, 
c. 6, B. 2. 

(t) Stat 11 Geo. 2, c. 19, s. 9. 
The inventory and notice may be 
in the following fonns :— 

An inventory of the goods and 
chattels distrained by [A. B., 



of 



by the authority and 



on behalf of] E. F., of , 

this day of , 18 — , in 

and npon the house [farm] and 
premises in the occupation of 

C. D., situate at , in the 

parish of , in the county of 

, for £ , being the 

amount of [one half-year's] 
rent dae to the said £. F. in 
respect of the same premises on 
the day of , 18—. 

Goodi in the DweUiftg^honse, 
Kitchen. — One table \de»crib6 
Hmilarly the furniture seized in 
each room]. 

Cattle in the Fielde, 
Field called Thomcroft,^Ont 



^^^^^ 



mmm 



:^:m 



mmfmm 
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ment of the cause of taking contained in the notice, 
since he may distrain for one cause and afterwards, in 
a replevin or other action, may avow or justify for a 
different cause (w). The want of notice does not render 
a distress invalid, but the person distraining cannot 
proceed to sell the goods distrained (jt). The omission 
to state in the notice that the goods are impounded 
does not make the impounding void (y). 

The inventory and notice should either be given per- 
sonally to the tenant (z) or be left at the chief mansion- 
house or other most notorious place on the premises 
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white milch cow, one bay horse, 

six Leicester ewes [describe Hmv- 

larly the eattle seized in each 

field], 

Chrowing Crops. 

Field called Holme. — Aboat 

three acres of barley [describe 

similarly the crops in each field]. 

To Mr. C. D. 

Take notice that [by the autho- 
rity and on behalf of Mr. £. F., 
yonr landlord] I have this day 
distrained, on the premises above 
mentioned, the goods and chattels 
specified in the above inventory, 

for ^ , being the amount of 

[one half-year's] rent due to [me, 
or the said E. F.] in respect of the 

same premises, on the day 

of , 18 — , [which goods are 

secured apon the said premises, 
or, if renufved, are lodged or 

deposited at ]. And unless 

you pay the said rent, together 
with the charges of distraining for 
the same, within five days from 
the service hereof, the said goods 
and chattels will be appraised and 
sold, according to law [in a diS' 



tress of growing cropSy after the 
word " same" say^ the said grow- 
ing crops, when ripe, will be cut, 
gathered, cured and laid up in 
the bam or other proper place on 
the said premises, and in conve- 
nient time sold towards satisfac- 
tion of the said rent, and of the 
charges of such distress, according 
to law]. 

Dated, &c. £. F. 

[or A. B., bailiff of 
' the said E. F.] 

(w) Qwinnet v. Phillips, 3 T. 
R. 643; Crowther v. Ramsbottom, 
7 T. R. 654, 658. Judgment in 
JStherton v. Popplewell, 1 East, 
at p. 142. See Phillips v. Whit- 
sed, 2 E. & £. 804; 29 L. J., Q. 
B. 164; Wootley v. Gregory, 2 Y. 
& J. 636 ; Trent v. Hunt, 9 Ex. 
14 ; 22 L. J., Ex. 318. 

(a?) Trent v. Hunt, 9 Ex. 14 j 
22 L. J., Ex. 318. 

(y) Tenna/nt y. Field, 8 E. & 
B. 336. 

{z) Walter r, Rumbal, 1 LcL 
Raym. 53. 
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Tender of rent 
and expenses 
before im- 
pounding. 



Tender after 
impoonding. 



Tender on dis- 
trees of grow- 
ing crops. 

Stat. 11 Geo. 2, 
c. 19, 8. 9. 

On payment 
or tender of 
rent and costs 
before crops 
are cnt, dis- 
tress to cease. 



cliarged ydth the rent in respect of whicL the distress 
is made. 

After the goods have been seized^ but before thej are 
impounded, the tenant may tender the amount of rent 
actually due, and the expenses of the distress, either to 
the landlord {b) or his agent or bailiff (c), and after such 
tender it is illegal to proceed with the distress, or to 
detain the goods distrained (J). A man left bj the 
bailiff in possession has, however, no implied authority 
to receive a tender of the rent (e). 

A tender after goods have been impounded will not 
render the subsequent detention of them illegal (y); 
but if the tender is made within five days after the 
seizure imder the distress, and the landlord subse- 
quently sells the goods, the tenant may maintain an 
action against him (y). 

If after any distress for arrears of rent taken of com, 
grass, hops, roots, fruits, pulse or other product which 
shall be growing, and at any time before the same shall 
be ripe and cut, cured or gathered, the tenant, his 
executors, administrators or assigns, shall pay or cause 
to be paid to the landlord, or to the steward or other 
person usually employed to receive the rent of such 
landlord, the whole rent which shall be then in arrear. 



(b) Smith T. Goodwin, 4 B. & 
Ad. 413. 

ie) Hatch r. ffalSy 15 Q. B. 
10; 19 L. J., Q. B. 289. See 
Pilkington t. H(uting$, Cro. 
Eliz. 818; Browne t. Powell, 4 
Bing. 2d0. 

{d) Vertue y. Beaslejf, I Moo. 
9t Rob. 21 ; Mans t. Mliatt, 5 
A. & £. 142 ; Holland t. Bird, 
10 Bing. 15; Loring r. Warbur- 



ton, E., B. &E. 607 ; 28 L. J., Q. 
B.81. 

(0) BouUon T. Beynoldi^ 2 £. 
&E.369; 29 L. J., Q. B. 11. 

(/) Six Carpenter e Caee, 8 
Co. R.,at p. 147; Laddy. Thomas, 
12 A. & E. 117; TennantT. Field, 
8 E. & B. 386. See West ▼. Mbbs, 
4C,B. 172; 17 L. J.. C. P. 160. 

(g) Johnson y. Upham, 2 E. Ac 
E. 250 ; 28 L. J., Q. B. 252. 
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together with the fiill costs and charges of making such 
distress, then upon such payment or lawful tender 
thereof actually made, whereby the end of such distress 
will be fially answered, the same shall cease, and the 
com, &c. so distrained shall be delivered up to the 
tenant, his executors, administrators or assigns. 

In order to constitute a legal tender it is necessary 
that the sum actually due for rent and expenses of the 
distress should be unconditionally offered to the land- 
lord (A). 

Before proceeding to sell the goods distrained, " the Appraisement, 
person distraining shall, with the sheriff or under-sheriff ^*^ ^ ^^^- 

& Al. 868S. If 

of the county, or with the constable of the hundred, c. 6, s. 2. 
parish or place where such distress shall be taken, who 
are hereby required to be aiding and assisting therein, 
cause the goods and chattels so distrained to be ap- 
praised by two sworn appraisers, whom such sheriff, 
imder-sheriff or constable are hereby empowered to 
swear to appraise the same truly, according to the best 
of their understandings." Though the rent distrained 
for does not exceed 20/., two appraisers are neces- 
sary (i). If, however, the tenant expressly requests that 
appraisers may not be called in, and the goods are ac- 
cordingly valued by the broker who made the seizure, 
the tenant cannot maintain an action for the irregu- 
larity (A). The appraisers must be reasonably com- 
petent, but need not be professional appraisers (/). 
The landlord or his bailiff must not appraise the 

(A) See Mnch v. Miller, 5 C. Geo. 3, c. 93, Schedule; pod, 

B. 428; JBowen v. Owen, 11 Q. B. p. 174. 
130 ; 17 L. J., Q. B. 5. (*) Bishop r. Bryant, 6 C. & 

(i) Allen v. Flicker, 10 A. & E. P. 484. 
^MO\hvA,WQ Fletcher \, Saunders, {I) Roden r. Eyton, 6 C. B. 

1 Moo. & Rob. 875 ; stat. 67 427; 18 L. J., C. P. 1. 
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Stat. 83 & 34 
Vict c 97, 
Schediile. 



goods (m). Before the appraisers make their appraise- 
ment(ra), thej must be sworn before the constable of 
the p&jrish or place in which the distress is taken (o)> 
who must attend with them at the time of the ap- 
praisement (n). The circumstance that the constable 
of the parish is not to be found at the time when he 
is wanted for this purpose does not authorize the inter- 
ference of any other officer (^). The appraisement of 
growing crops distrained under stat. 11 Geo. 2, c. 19, 
s. 89 must not be taken before the crops are cut and 
gathered (^ ). 

Haying valued the goods^ the appraisers usually in- 
dorse on a copy of the inventory a memorandum of 
their appraisement, which must be duly stamped.(r). 
The duty on appraisements {s) is as follows : — 
Where the amount of the appraisement does £ «. d. 



not exceed £5 

(m) Andrews y. Russell, Ball. 
N. P. 81 d ; Westwood v, Comne, 

1 Stork. 172; Lyon y. Weldon, 

2 Biog. 834. 

(n) Kenney y. May, 1 Moo. & 
Bob. 56. 

(o) AveneU y. Croker, M. & 
M. 172. 

{p) Per Lord Tenterden, G. J., 
in AveneU y. Croker, M. & M., at 
p. 174. 

(^) See ante, p. 160. 

Ibrm of Appraiser's Oath, 

Ton, and each of yon, shall well 
and tmly appraise the goods and 
chattels specified in this inyentory 
[the constable must show the in- 
ventory"], according to the best of 
yonr understandings. So help yon 
God. 

Memorandum of Oath to he in- 
dorsed on the Inventory, 

Memorandum. On the 



.003 

day of , 18 — , G. H., of , 

and J. E., of — , two sworn ap- 
praisers, were sworn upon the Holy 
Evangelists, by me, L. M., con- 
stable of the parish of , well 

and thily to appraise the goods 
and chattels specified in the within- 
written inventory, according to the 
best of their nnderstandinga. 
As witness my hand, 

L.M. 

Present at the time of ^ 

swearing the said G. 
H.and J.K. as above, 
and witness thereto, 



N.O. 



(r) Form of Appraisement to he 
indorsed on Inventory. 

We, the nndersigned G. H. and 
J. K., being duly sworn upon the 
Holy Evangelists by L. M., the 

(#) See post, p. 169. 
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£ s. 
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£5 and does not exceed £10 
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7. Sale under the Distress. 
After five clear days, computed exclusively of the day 
of seizure (^), that is, five times twenty-four hours («), 
have elapsed, provided the rent and costs of distress 
have not been paid or tendered, and the goods have not 
been replevied (x), the landlord may " lawfiilly sell the Stat. 2 Will ft 
goods and chattels distrained for the best price that can b. 2. ' ' 
be got for the same, towards satis&ction of the rent for 
which the said goods and chattels shaQ be distrained, 
and of the charges of such distress, appraisement and 
sale, leaving the overplus, if any (after payment of the 
rent and reasonable charges (y ) ), in the hands of the 
said sheriff, imder-sheriff or constable, for the owner's 
use (and if the goods have been removed, returning the 

constable of the parish of ,well («) The same amonnt of duty 

and trnlj to appraise the goods and was pajable on appraisements 

chattels specified in the within- made before 1871, under stat. 28 

written inventory, according to the & 29 Vict c. 96, s. 2. 

best of onr understandings, haying (t) Rohimon t. Wa4dington, 

viewed the said goods and chattels, 18 Q. B. 753 ; 18 L. J., Q. B. 260. 

do appraise the same at the snm See Wallace v. King, 1 H. Bl. 13. 

of pounds. (u) Harper v. Huwelly 6 C. & 

As witness our hands the P. 166. 

day of 18 — . (fl?) See pott, p. 176. 

G. H. ] Sworn (y) Lyon v. Tbmkiet, 1 M. & 

J. K. j Appraisers. W. 608. 
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surplus unsold to the premises from which the goods 
were taken {z) ). 

If the goods are not sold for the best price the tenant 
may bring an action against the landlord^ and go into 
evidence to show that they were allowed to stand in 
the rain^ and were improperly lotted (a) ; but goods 
sold at the appraised value are presumed to have been 
sold for the best price (i). It seems that there is no 
order required by law to be observed in the sale of goods 
under a distress. If the landlord distrains, among other 
goods, his tenant's cattle and beasts of the plough (c), 
it seems that he is not bound to sell the other goods first ; 
and although it turns out after the sale (judging by the 
result) that there would have been sufficient to satisfy 
the rent and expenses without selling the cattle, the 
distress is not thereby proved to be illegal, if there was 
ground for supposing, fix)m the appraisement of com- 
petent persons, made at the time of the seizure, that, 
without taking the cattle, the amount of the rent and 
expenses would not be realized (rf). Where the goods 
of a lodger are distrained together with the goods of 
the tenant, and are sold first, after notice from the 
lodger, and the tenant's goods turn out to be sufficient 
to satisfy the rent and charges, the lodger is entitled to 
sue for an excessive distress (e). 

It seems to be decided that a landlord who has dis- 
trained hay and straw prohibited by covenant from 
being carried off the premises, will render himself 



(2) Ihant T. Wright, 2 H. & Bajm., at p. 66. 

N. 527 ; 27 L. J., Ex. 50. (c) See ante, p. 148. 

(a) Poynter t. Bfickley, 6 C. (d)JennerY»Tolland,e'Pn<»,3, 

& P. 612. (e) WilkintOH t. Ibbett, 2 F. 

(ft) Walter v. Bumhal, 1 Ld. & F. 800. 
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liable to an action for not selling at the best price, 
if lie sells such distress subject to a condition that the 
purchaser shall consume it on the premises, by reason 
whereof it produces less than the usual price (f). 

The sale may, in general, be made either upon the Where sale 
demised premises, if the goods are impounded there, or "^^ 
at any other place. But com, grain or hay(y) must 
not be ^^ lemored by the person or persons distraining, to stat. 2 Will & 
the damage of the owner thereof, out of the place where ^ 3"*"' ' ** * 
the same shall be found and seized, but be kept there. Corn, &c. not 
as impounded, until the same shall be replevied or *° "™^^ 
sold." 

Until the goods distrained are sold, the property in Property in 
them remains in the tenant (A), subject to the right of trained, 
the landlord to detain or sell them. The person dis- 
training does not acquire even the possession of the 
cattle or things distrained (t). 

Where the goods distrained are of small value, the To whom aale 
appraisers sometimes take them at their own valuation, 
a receipt written at the foot of the inventory being 
considered a sufficient discharge (A). But this practice 
is so obviously unjust to the tenant that it should not be 
adopted in any case where the goods can be profitably 
disposed of by public auction. The landlord must not 
take the goods at the appraised value. If he does, the 



(/) Ridgway v. Staffori^ 6 
Ex. 404; 20 L. J., Ex. 226; 
Rodefk y. Eytofiy 6 C. B. 427 ; 18 
L. J., C. P. 1 ; Jone$ t. Bamip, 
dted in 10 M. & W. 710; 12 L. 
J., Ex. 822. See A hhey t. Petch^ 
8 M. & W. 419; 10 L. J., Ex. 
466 ; Fnuher t. Lee, 10 M. & W. 
709 ; 12 L. J., Ex. 821. 



(jf) See ante, p. 169. 

{h} King t. England, 4 B. & 
S. 782 ; 83 L. J., Q. B. 146, 146 ; 
Turner t. Fifrd, 16 M. & W. 212j 
16 L. J., Ex. 216. 

(i) Rem t. Cotton, Parker, at 
p. 121 ; Turner t. Ford, 16 M. & 
W. 212. 

(A) See Bollen on DistresB, 160. 
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When sale 
may be made. 



Foetponement 
of sale. 



transaction will not be considered as a sale^ and the 
property in the goods will not be divested from the 
tenant or owner (/) ; unless they belong to the tenant^ 
and are so taken with his consent (m). 

If the sale is made befoi^ the expiration of five clear 
daySy and actual damage is thereby occasioned to the 
tenant, he may maintain an action against the land- 
lord (n); but the tenant is not entitled to a verdict 
unless he proves actual damage (n). It is lawful for 
the landlord, and those acting under him, to remain 
more than five days on the premises for the pnrpose of 
selling the goods distrained (o). If, however, the sale is 
not made, or the goods are not removed from the pre- 
mises, within a reasonable time {o) after the expiration 
of the five days, the landlord will be liable to an action 
of trespass by the tenant (/?). It must be left to the 
jury to say what is a reasonable time; in one case, 
where the distress was made on April 14th, and the 
sale on April 27th, the jury found that the sale was 
made within a reasonable time (o). 

The sale is often postponed at the request of the 
tenant (7), from whom the landlord should invariably 
obtain a written consent to his remaining on the pre- 
mises (r). 



(Z) Xing t. England, 4 B. & S. 
782 ; 33 L. J., Q. B. 145. 

(m) See judgment of Black- 
bum, J., 33 L. J., Q. B., at p. 146. 

(n) Lueai y. Tarleton, 8 H. 
& N. 116; 27 L. J., Ex. 246; 
Bodgeri v. Parker, 18 C. B. 
112; 26 L. J., C. P. 220, post, 
p. 181. 

{&) Put T. Shew, 4 B. & A. 
208. 



ip) Oriffiny.Soott,21A.'BAym. 
1424 ; Winterboume r. Morgan, 
11 East, 395. 

(q) See Barriion v. Barry, 7 
Price, 690 ; PUher y. Algar, 2 C- 
& P. 374. 

(r) Ibrm of Content. 
To [Mr. A. B., bailiff of] Mr. E. F. 

I bereby consent that yon shall 
remain in possenion of the goods 
and chattels which you hare dis- 
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Standing com and growing crops cannot legally be Growing crops« 
sold until they are ripe {s) ; but if no damage has been 
sustained by the premature sale^ the tenant cannot re- 
cover even nominal damages (^). 

8. Costs of' Distress. 

No person whatsoever making any distress for rent Coeta of dis- 
where the sum demanded and due shall not exceed the *™^ 

^ -. /. 1 Stat. 57 G«o. 8, 

sum oi twenty pounds tor such rent, nor any person c. 93, s. i. 
whatsoever employed in any manner in making such Costs of di»- 

tresses under 

distress, or doing any act whatsoever in the course of 20l, not to ex- 
such distress, or for carrying the same into effect, shaQ ^e.*^^**^ * 
receive out of the produce of the goods or chattels dis- 
trained upon and sold, or from the tenant distrained on, 
or from the landlord, or from any other person whatso- 
ever, any other or more costs and charges for such dis- 
tress, or any matter or thing done therein, than such as 
are fixed in the schedule hereunto annexed and appro- 
priated to each act which shall have been done in the 
course of such distress ; and no person whatsoever shall 
make any charge whatsoever for any act, matter or 
thing mentioned in the said schedule, unless such act 
shall have been really done. 



trained for rent upon the premises 
in my occupation, and shall keep 
the said goods and chattels in the 
place where thej are now im- 
pounded for the space of 

days from the date hereof, in order 
to enable me to discharge the said 
rent and costs of the distress. 
And I hereby agree that the ex- 
penses of keeping possession of 
the said goods and chattels for the 
space aforesaid shall be deemed 



to be part of the charges of the 
said distress, and shall be recorer- 
able as such. Witness my hand 

this day of , 18 — . 

CD. 

(#) Stat. 11 Geo. 2, c. 19, s. 8; 
ante, p. 160 ; Owen y. Legh, 3 B. 
& A. 470. 

(t) Rodgers ▼. Parker, 18 C. 
B. 112; 26 L. J., C. P. 220; 
Provdlove v. Tivemlow, 1 Cr. & 
M. 326. 
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Sect. 2. 

Remed J for 

exoessiye 

charges. 




6 



Stat. 1 & 2 
Ph. & M. c. 12, 
s. 2. 

Charge for 
impoandmg m 
pablic pound. 



Levying distress 3 

Man in possession^ per day .... 2 
Appraisement, whether by one broker or more, 
6^. in the pound on the value of the goods. 
Stamp, the lawful amount thereof. 
All expenses of advertisements, if any such .10 
Catalogues, sale and commission, and delivery 
of goods, 1*. in the pound on the net pro- 
duce of the sale. 
If any person shall in any manner levy, take or re- 
ceive any other or greater costs and charges than are 
mentioned in the said schedule, or make any charge 
whatsoever for any act, matter or thing mentioned in 
the said schedule, and not really done, it shall be lawful 
for the party aggrieved by such practices to apply to (a 
justice of the peace, who may order) treble the amount 
of the moneys so unlawfully taken to be paid by the 
person so having acted to the party who shall have pre- 
ferred his complaint thereof, together with fidl costs. 

No person shall take for keeping in pound, impound- 
ing or poundage of any manner of distress above the 
sum of fourpence for any one whole distress that shall 
be so impounded; and where less hath been used, there 
to take less; upon the pain of five pounds, to be paid to 
the party grieved, over and beside such money as he 
shall take above the sum of fourpence. 

This section only applies to cases where the goods 
distrained are taken to a public pound (x). The costs 
of a distress for arrears of rent exceeding 20/., where the 
distress is impounded on the premises, are not regulated 
by statute (y). 



(jbb) Per Lord Denman, C. J., 
in ChUd T. Cluimherlain, 5 B. & 
Ad., at p. 1051. 



(y) See Child y. Chamberlain^ 
5 B. & Ad. 1049. 



RENT. 175 

Every broker or other person who shall make and levy Stat 57 Geo. 8, 
any distress whatsoever, shall give a copy of his charges, ' ' ' .^ 
and of all the costs and charges of any distress what- copy of charges 
soever, signed by him, to the person or persons on whose whose goods 
goods and chattels any distress shaH be levied, although ^,:,^^ 
the amount of the rent demanded shall exceed the sum 
of twenty pounds. 

A landlord who does not personally interfere in 
making a distress, is not liable for the neglect of the 
broker to deliver a copy of his charges pursuant to this 
section (z). 

9. Remedies for Illegal Distresses, 
A distress is illegal in the following cases: — Where Instanoesof 

i. r I.' 1. j',j u J • J J • illegal distress. 

no rent for which a distress can be made is due and m 
arrear (a) ; where no tenancy exists between the owner 
of the goods and the person distraining (b) ; where a 
valid tender of the rent due has been made before 
seizure (c) ; where the distress is made before sunrise 
or after sunset {d) ; where an unlawfiil entry is made {e) ; 
where goods are seized which are privileged from dis- 
tress (y*), or which are not upon the demised pre- . 
mises (^) ; where a second distress is vexatiously made 
for rent previously distrained for (A). 

In these cases the tenant may lawftdly rescue the Rescue, 
goods, or take them out of the hands of the person dis- 

(z) Hart T. Zeaeh, 1 M. & W. the snbseqaent detention of the 

660. goods illegal, ante, p. 166. 

(a) See Laekier y. Paterson, 1 (d) Ante, p. 150. 

C. & K. 271 ; ante, p. 181 ; post, (e) Attack v. Bramneell, 8 B, 

p. 178. & S. 520; 32 L. J., Q. B. 146; 

(ft) See Tatei y. Tearle, 6 Q- ante, p. 155. 

B. 282 ; 13 L. J., Q. B. 289. (/) Ante, pp. 138—144. 

(0) Ante, p. 154. A tender of (y) Ante, p. 144. 

rent and expenses after seizore, {K) Ante, p. 157. 
bnt before imponndlng, renders 
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trainings at any time before they are impounded (i), 
provided this can be done without occasioning a breach 
of the peace. 
Replevin. The tenant may obtain restitution of goods wrong- 

fully taken out of his possession under an illegal dis- 
tress by suing out a replevin, which he may do at any 
time before the goods distrained are sold, although they 
may have been removed from the demised premises or 
appraised (A). This remedy is not applicable to cases 
where fixtures, deeds, or animals ferce naturce {l)y are 
wrongfiilly distrained, or to irregular or excessive dis- 
tresses. If the chattels distrained have been delivered 
to the plaintiff on the replevin, as is the usual practice, 
the damages recoverable by him are generally confined 
to the expenses of the replevin bond (wi). He cannot 
in this form of action recover substantial damages for 
the wrongfiil taking, and after judgment in replevin he 
is precluded from bringing any other action in respect 
of the same distress (ra). 
Proceedings in The registrar of the Coimty Court of the district in 
^^^™* which any distress subject to replevin shall be taken 

Victc. 108,. shaQ be empowered, subject to the regulations herein- 
' ' . after contained, to approve of replevin bonds and to grant 
Connty Court replevins, and to issue all necessary process in relation 
plevins. thereto, and such process shall be executed by the high 

baUiff. 
Sect. 64. Such registrar shall, at the instance of the party 

(t) Per Bramwell, B., in Keen (m) Roscoe's Eyidence, 683 

V. Prieit, 4 H. & N., at p. 240. (11th ed.). 

(*) Jacob T. Kingf 6 Taunt. (») Phillipi t. Berry man, 8 

461. Dougl. 286; 1 Selw. N. P. 679. 

(0 Nihlet V. Smith; 4 T. R. See Peoie v. Chaytor, 1 B. & S. 

604; Darky v. BarrU, 10 L. J., 668; 31 L. J., M. C. 1; 3 B. & S. 

Q. B., at p. 296; Bac Abr. Re- 620; 32 L. J., M. C. 121; Wood- 

plevin (F); Woodfall, L. & T. 789. faU, L. & T. 796. 
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whose goods shall have been distrained^ cause the same 
to be replevied to such party, on his giving one or other On aenirity 
of such securities as are mentioned in the next two 
succeeding sections. 

If the replevisor shall wish to commence proceedings Sect 65. 
in any superior Court, he shall, at the time of replevy- ^JJ^^^to ^ 
ing, give security, to be approved of by the registrar, commence 
for such an amount as such registrar shall deem suf- nor Court, 
ficient to cover the alleged rent in respect of which the 
distress shall have been made and the probable costs of 
the cause in a superior Court, conditioned to commence 
an action of replevin against the distrainor in such 
superior Court as shall be named in the security, within 
one week from the date thereof, and to prosecute such 
action with effect and without delay, and, unless judg- 
ment thereon be obtained by defiiult, to prove before 
such superior Court that he had good ground for 
beUeving eitter that the title to some corporeal or in- 
corporeal hereditament, or to some toll, market, fair or 
franchise was in question, or that such rent exceeded 
twenty pounds, and to make return of the goods, if a 
return thereof shaQ be adjudged. 

If the replevisor shall wish to commence proceedings Sect. 66. 
in a County Court (these Courts have jurisdiction to try ^^^^?^?? ®* 
actions of replevm although title may be in question (o) ), ooinmence 
he shall, at the time of replevying, give security (at the Comty Court, 
cost of the party giving it, and in the form of a bond, 
with sureties to the other party, or intended party in the 
action (sect. 70) ), to be approved of by the registrar, for 
such an amount as such registrar shall deem sufficient to 
cover the alleged rent in respect of which the distress 

(o) Reg. y. Baifies, 1 E. & B. ham v. Akers, 4 B. & S. 578 i 
855 ; 22 L. J., Q. B. 223; Ibrd- 83 L. J., Q. B. 67. 

r. N 
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shall hare been made and the probable costs of the cause 
in the County Courts ccmditioned to commence an action 
of replevin against the distrainer in the Coimty Court 
of the district in which the distress shall have been 
taken, within one month from the date of the security, 
and to prosecute such action with effect and without 
delay, and to make return of the goods, if a return 
thereof shaQ be adjudged. 
Sect. 71. Where by this act a party is required to give security 

b?b*"d^ °^t ^ '^^^y* ^ li®^ thereof, deposit with the registrar, if the 
with memo- security is required to be giv^i in a Coimty Court, or 

with a master of the superior Court, if the security is 
required to be given in such Court, a sum equal in 
amount to the sum for which he would be required to 
give security, together with a memorandum, to be 
approved of by such registrar or master, and to be 
signed by such party, his attorney or agent, setting 
forth the conditions on which such money is deposited, 
and the registrar or master shall give to the party pay<* 
ing a wri^Tadmowledgment of such pa^t, »d 
the judge may order such sum to be paid out to such 
party as to him shall seem just. 

Security having been didy given, the registrar will 
issue his warrant to the bailiff directing him to replevy 
and deliver the goods and chattels to the replevisor, and 
the bailiff will execute such warrant accordingly, and 
make a return to that effect (p). After goods taken in 
distress for rent have been replevied, the person distrain- 
ing has no lien on them at law or in equity, but is left 
to his remedy on the replevin bond (y). 
Bemedj for If a distress and sale *^ shall be made for rent pretended 

no wot is due. to be in arrear and due, where no rent is in arrear or 

(jf) Woodfall, L. & T. 806. (g) Brat^U t. BM, 1 Bio. 

C. C. 427. 
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due to the person distraining or to him in whose name Stat. 2 WUL 
or right such distress shall be taken, then the owner of c. 5, s. 5. ' 
such goods or chattels distrained and sold, his executors Owner may 
or administrators, may, oj action of trespass, or upon ya]ae of goods 
the case, to be brought against the pers(Hi so distraining, ^ 
his executors or administrators, recover double the value 
of the goods or chattels so distrained and sold, together 
with full costs of suit." 

In other cases of illegal distress for rent the tenant Remedy in 
may, by action, recover from the person on whose behalf ^,^^ 
the distress is made the full value of the goods and ^^'^^ 
chattels distrained, without deducting the arrears of 
rent (r), unless there are circumstances of mitigation 
which the jury ought to take into consideration (^). 
The fact that the tenant has had part satisfaction by 
the return of the goods, may be used in mitigation of 
damages («). 

On complaint made to any of the (police) magistrates Reme^ for 
hy any person who shall, within the metropolitan police S^^^Si me^ 
district, have occupied any house or lodging by the *"^^5Sxi t. 
week or month, or whereof the rent does not exceed stat 2 & 8 
fifteen pounds by the year, that his goods have .been ^^^ ^' ^^' 
taken firom him by an unlawM distress, or that the land- 
lord, or his broker, has been guilty of any irregularity 
or excess in respect of such distress, such magistrate 
(may) summon the party complained against; and if 
upon the hearing of the matter it shall appear to the 
magistrate that such distress was improperly taken, or 
unfairly disposed of, or that the charges made 'by the 
party having distrained are contrary to law, or that the 

(r) Keen v. Priest, 4 H. & N. 34 L. J., C. P. 102. 

286; 28 L. J., Ex. 157; Attack (#) Per WiUes, J., in Mmond- 

w. JBrafimeUy 3 B. & S. 520 ; 32 9on y. Nuttally 84 L. J., C. P., a^ 

L. J., Q. B. 146. SeeUdmondwn p. 104 ; Harvey t. Poeooh, 11 M. 

T. NvttaU, 17 C. B., N. S. 280; & W. 740; 12 L. J^ E^. 434. 

n2 
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proceeds of the sale of such distress have not been duly 
accounted for to the owner thereof, it shall be lawfiil 
for the magistrate to order the distress so taken, if not 
sold, to be returned to the tenant on payment of the 
rent at such time as the magistrate shaQ appoint, or if 
the distress shall have been sold, to order payment to 
the tenant of the value thereof, deducting thereout the 
rent, such value to be determined by the magistrate, 
and such landlord, or party complained against, in de- 
fault of compliance with any such order, shall forfeit to 
the party aggrieved the value of such distress, not 
being greater than fifteen pounds, such value to be 
determined by the magistrate. 

10. Remedy for Irregular Distresses. 

A distress made for rent justly due is irregular in 
the following cases: — Where the goods distrained are 
sold without a proper notice, or without a regular ap- 
praisement (u) ; or before the expiration of five days 
from the notice (ar); also where, owing to the neglect 
or improper conduct of the person distraining, the 
goods distrained are not sold for the best price that 
can be got for the same (y ) ; or where the surplus pro- 
duce of the sale, after paying the rent and costs, is not 
left in the hftnds of the sheriff, under-sheriff or constable 
for the owner's use (-?). 

Where any distress shall be made for any kind of 
^*^ ^i 19^' ^* ^^^^ justly due, and any irregularity or unlawful act shall 

be afterwards done by the party distraining, or by his 



Instaiicesof 
irregular di»- 
tress. 



Remedy. 



(w) Bigffins y. Ooode, 2 Cr. & 
J. 864; Knight y. Egerton^ 7 Ex. 
407. See XnoHs t. Curtis, 6 C. 
Sg p. 322. 

(m) See ante, p. 169 ; WaUaee 
T. King, 1 H. Bl. IS; JAteat y. 



Tarleton, 3 H. & N. 116. 

(y) Ante, p. 170. 

(z) Ante, p. 169. As to ac- 
tions for exoeasiYe distreBses, see 
ante, p. 150. 
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agents, the distress itself shall not be deemed to be un- Distress not to 
lawful, nor the party making it be therefore deemed a unlawful by 
trespasser ah initio ; but the party aggrieved by such in^g'ilarity- 
unlawftd act or irregularity may recover full satisfaction grieyed may 
for the special damage he shall have sustained thereby, Sama^^lyr 
and no more, in any action of trespass, or on the case* 
Where the plaintiff shall recover in such action, he 
shall be paid his full costs of suit. 

No tenant shall recover in any action for any such Sect. 2a 
unlawful act or irreeularity as aforesaid, if tender of Tenant not to 

° •' ... . recoyer if 

amends hath been made by the party distraining, or his tender of 
agent, before such action brought. before action. 

Without proof of actual damage, the plaintiff in an 
action for an irregular distress is not entitled even to 
a verdict for nominal damages (a). The measure of 
damages in the action is the value of the goods dis- 
trained, after deducting the amount of rent due (&). 

(b) Remedy on Execution against Tenant. 

No goods or chattels whatsoever (by whomsoever Stat. 8 Anne, 
owned (c)), being in or upon any messuage, lands or 1* ' ** iw. 
tenements, which shall be leased for life, term of years, remoyed under 
at will or otherwise, shall be liable to be taken by virtue one year's rent 
of any execution (issued by a third person, and not by J^^^ ^ ^*^^" 
the landlord himself (c?)), imless the party, at whose 
suit the said execution is sued out, shall before the re- 
moval of such goods from off the said premises, by virtue 
of such execution, pay to the landlord of the said pre- 

(tf ) Itodger$ y. Parker, 18 C. Cr. & J. 364; Knight v. EgertoUf 

B. 112; 26 L. J., C. P. 220; 7 Ex. 407. 

I/ncas y. Tarletan, 3 H. & N. (c) Forster y. Cbokson, 1 Q. B. 

116; 27 L. J., Ex. 246; but see 419; 10 L. J., Q. B. 167. 

ante, p. 167, note (n). (d) Taylor y, Lanyon, 6 Bing.^ 

(b) WhitwoHh V. Maden, 2 C. 536, 544. 
& K. 617; Biggins y. Ooodc, 2 
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miaes or Us bailiff^ all such sums of money as shall be 
due for rent {e)y for the said premises (under an existing 
tenancy {/)} at a rent certain (ff) ), at the time of the 
taking such goods or chattels by yirtue of such ezeca* 
tion (rent accruing after the taking and during Ae 
continuance of the sheriff in possession cannot be 
claimed under this statute (A) ) : Provided the said ar- 
rears of rent do not amount to more than one year's 
(full (i) ) rent ; and in case the said arrears shall exceed 
one year's rent^ then the said party at whose suit such 
execution is sued out^ paying the said landlord or his 
bailiff one year's rent, may proceed to execute his judg- 
ment, as he might have done before the making of this 
act ; and the sheriff or other officer is hereby empowered 
and required to levy and pay to the plaintiff as well liie 
money so paid for rent as the execution money {k). 

No landlord of any tenement let at a weekly rent 
shall have any claim or lien upon any goods taken in 
execution under the process of any court of law for 
more than four weeks' arrears of rent ; and if such 
tenement shall be let for any other term less than a 
year, the landlord shall not have any claim or lien on 
such goods for more than the arrears of rent accruing 
during four such terms or times of payment* 
Datyof Bheriff. The sheriff must first levy for the rent and then for 

the execution (/). He infringes the statute, and renders 



Stat 7 & 8 
Vict. c. 96, 
8.67. 

Landlord of 
weekly tenant 
to claim fonr 
weeks' arrears 
only* 



. (e) Sec Tat eg t. Ratlcdgc, 5 
n. fc N. 249 ; 29 L. J., Ex. 117. 

(/) Hodgson v. Gascoigne, 5 
S. & A.. 88. 

(^) Rueley v. Hyle, 11 M. & 
W. 16; 13 L. J., Ex. 822. See 
10 M. & W. 101 ; 11 L. J., Ex. 
385. 

(A) Hogkim y. Knight, 1 M. & 
S. 246 ; Reynolds t. Barford, 7 



M. & Gr. 449 ; 13 L. J., C. P. 
177. 

(i) Williams v. Lewsey^ 8 Bing. 
28. 

(A) This enactment does not 
apply to goods taken in exeention 
mnder the warrant of a Covnty 
Court See poMt, pi 184. 

(0 Oflyer t. jS^mt, 3 B. & B. 
67, 70. 
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himself liable to an action by the landlord^ if, after 
notice of rent in arrear^ he remoTes any of the goods 
without retaining that rent (m). He is not bound to 
find out what rent is due to the landlord ; the latter 
ought to inform him(n). It appears, however, that 
express notice to the sheriff is not necessary, and that 
he will be liable if he sells and removes the goods, 
without retaining the rent, knowing that it is due (<?)• 
There is no ground for an action against the sheriff 
unless there has been an actual or constructive removal 
of the goods (/?)• Neither the removal of the goods 
firom the premises, nor a bond fide sale of them, will 
prevent the landlord from putting in his claim, so 
long as the money produced by such sale remains in 
the hands of the sheriff(^). An application may be 
made to a judge for an order to compel the sheriff 
to pay the arrears of rent out of the proceeds of the 
levy in his hands (r). The law casts on the sheriff 
the responsibility of ascertaining that the rent is really 



(vC) Jadgment in Colyer y. 
Speer^ 2 B. & B., at p. 69. 

(n) Smith T. Russell^ 3 Tannt. 
400; OafvUr y. Chaplin, 2 Ex. 
603 ; 18 L. J., Ex. 42; Colyer y. 
Speer, 2 Br. & B., at p. 69. 
Notice may be giyen by the land- 
lord in the following form : ^ 
To the sheriff of the comity of 
, and to his officer. 

Take notice, that there is owing 
to me from my tenant^ C. D., of 

y the sum of £ , for [one 

year's] rent> due on the day 

of last, in respect of the house 

[or farm] at , in the county 

of — , in his occnpation ; and I 
require you not to remoye the 
goods seized by you in execution 



in the said house \pr upon tho 
said farm] until the said arrears 
of rent haye been paid. 

Dated thia day of ^ 

18—. 

E.r. 

(0) See per Parke, B., in jRiM/^ 
y. RyUy 11 M. & W., at p. 20; 
12 L. J., Ex., at p. 324 ; Andrews 
y. JHxon, 8 B. & A. 645 ; Amitt 
y. Oametty 3 B. & A. 440. 

{p) SmallmanY. Pollard, 6 "ML 
& Gr. 1001; 13 L. J., C. P. 116. 

(q) Amitt y. Oamett, 3 B. & 
A. 440. 

(r) Amitt y. Oamett, 3 B. & 
A. 440; Tatee y. Ratledge, 6 H. 
& N. 249, 252; 29 L. J., Ex. 117. 
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Stat 14 & 15 
Vict c. 25, 8. 2. 

Glowing crops 
adzed and sold 
nnder execu- 
tion to be 
# liable to rent 
snbeeqnentlj 
aocrning. 



6tat 19 Is 20 
Vict c. 108, 
B. 75. 

Where goods 
are seLsed 
nnder warrant 
of conntj 
covatf luidlord 



due^ and he has a right to see the lease {$) ; but he is 
not called upon by law to advance money to pay the 
rent. Such advance must be made by the execution 
creditor^ and if he neglects to make it^ after notice of 
the rent being due^ the sheriff cannot be called upon 
to sell the goods, let their value be what it will. 
Until the rent is paid, there ate no goods out of which 
the sheriff is boimd to levy, that is, which he is bound 
to sell (t). 

It seems that if, under an execution against a 
tenant, the sheriff takes fixtures belonging to the land- 
lord, the Court of Chancery will interfere to prevent 
him from so doing, although it is not alleged that 
the removal of such fixtures will occasion irreparable 
damage (u). 

Growing crops of the tenant of any farm seized and 
sold by any sheriff by virtue of any writ of execution, 
BO long as the same shaU remain on the &rm or lands, 
shall, in default of sufficient distress of the goods and 
chattels of the tenant, be liable to the rent which may 
become due after any such seizure and sale, and to the 
remedies by distress for recovery of 9uch rent, notwith- 
standing any bargain and sale or assignment which may 
have been made of such growing crops by any such 
sheriff. 

Sect. 1 of the act of 8 Anne, c. 14, shall not apply to 
goods taken in execution imder the warrant of a county 
court ; but the landlord of any tenement in which any 
such goods shall be so taken may claim the rent thereof 
at any time within five clear days &om the date of such 

(*) Avifvttien t. ChallU, 1 Ex. Tf^iftf y. Bimtead, 13 C. B., at 

^9, 280 ; 17 L. J.; Ex. 73. p. 307 ; 22 L. J., C. P. 116. 

(t) Per Lord Denman, C. J., in (v) Hichardson y. Ardley, 38 

Coelter y. Mn^gnney 9 Q. B., at L. J., Ch. 608, 509. 
p. 236; 15 L. J., Q. B. 365; see 
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taking, or before the removal of the goods, by delivering may daim cer- 
to the officer making the levy any writing signed by ^t!""^ ""^ 
himself or his agent which shall state the amount of 
rent claimed to be in arrear, and the time for and in ' 
respect of which such rent is due ; and if such claim 
be made, the officer making the levy shall^ in addition 
thereto, distrain for the rent so claimed and the costs 
of such distress, and shall not within five days next 
after such distress sell any part of the goods taken, 
unless they be of a perishable nature, or upon the re- 
quest in writing of the party whose goods shall have 
been taken ; and the bailiff shall afterwards sell such of 
the goods under the execution and distress as shall 
satisfy, first, the costs of the sale, next the claim of 
such landlord, not exceeding the rent of four weeks Snch amean 
where the tenement is let by the week ; the rent of two in weekly^ 
terms of payment where the tenement is let for any Jlffo^^'weekg- 
other term less than a year ; and the rent of one year ^ tenancy for 

, , less than a 

in any other case; and, lastly, the amoimt for which year^ rent of 

the warrant issued : and if any replevin be made of the payme™ and * 

ffoods so taken, the bailiff shall, notwithstanding:, sell in any other 
o ^ ' o' case, one year 8 

such portion thereof as will satisfy the costs of and rent 
incident to the sale under the execution and the amount 
for which the warrant issued ; and in either event the 
overplus of the sale, if any, and the residue of the goods 
shall be returned to the defendant. 

(c) Remedy on Bankruptcy of Tenant 

Upon the bankruptcy of the tenant the landlord 
should distrain for his rent (ar). He may do this at any 
time while the tenant's goods remain on the premises^ 

(or) See Gethin v. Wilhs^ 2 Dowl. 189. 



1 



Stat. 32 & 33 
Vict. c. 71, 
B. 84. 
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notwitlistandmg the messenger is in possession (y), and 
eren after the goods have been sold by the assignees (z). 
If the landlord permits the goods to be removed from 
the premises without distraining, he can only be con- 
sidered as a common creditor^ and must come in pra 
raid {a). 

The landlord, or other person to whom any rent is 
due fi*om the bankrupt, may at any time, either before 
Distress levied or after the commencement of the bankruptcy, distrain 
mencement of upon the goods or effects of the bankrupt for the rent 
beavwfabie*^ due to him from the bankrupt (J), with this limitation, 

for one year's that if such distress for rent be levied after the corn- 
rent onljr. 

mencement of the bankruptcy (c), it shall be available 
only for one year's rent accrued due prior to the date of 
the order of adjudication; but the landlord or other 
person to whom the rent may be due from the bankrupt 
may prove imder the bankruptcy for the overplus due 
for which the distress may not have been available. 



(y) Ex parte Orove, 1 Atk. 
104; Brifffi v. Sowry, 8 M. & 
W. 729. 

(2) JSx parte PlummeTf 1 Atk. 
103. 

(a) Ex parte Descharmet, 1 
Atk. 103. 

(b) See Brocklehurgt r. Ixtwey 
7 E. & B. 176; 26 L. J., Q. B. 
107. 

(jo) See Ex parte Bayly, 22 L. 
J., Bonk. 26 ; PauU y. Best, 3 B. 
& S. 537; 82 L. J., Q. B. 96. 
The bankniptcy of a debtor shall 
be deemed to commence at the 
time of the act of bankraptcj being 
completed on which the order is 
made adjudging him to be bank- 
mpt ; or if the bankmpt is prored 



to haye committed more acts of 
bankmptcj than one, to commence 
at the time of the first of the acts 
of bankruptcy that majbe proyed 
to haye been committed bj the 
bankrupt within twelye months 
next preceding the order of adju- 
dication ; but the bankruptcy shall 
not relate to any prior act of bank- 
ruptcy, unless it be that at the 
time of committing such prior act 
the bankmpt was indebted to some 
creditor or creditors in a sum or 
sums sufficient to support a peti- 
tion in bankruptcy, and unless 
such debt or debts are still remain- 
ing due at the time of the adjndi* 
cation. (Sect. 11.) 
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Wlien any rent or other payment fidls due at stated Sect 86. 

periods, and the order of adjudication is made at any l^"*^;^ «*y 
•^ ' •' ^ •' proye for pro- 

time other than one of such periods^ the person entitled portionate part 

^ • of the xenti 

to such rent or payment may prove for a proportionate 
part thereof up to the day of the adjudication, as if such 
rent or payment grew due firom day to day (^). 

The trustee under a liquidation shall have the same Sect. 125 (7). 
powers and perform the same duties as a trustee under ProvisioM of 

r r act to apply to 

a bankruptcy, and the property of the debtor shall be UqnidatioB by 
distributed in the same manner as in a bankruptcy; 
and, with the modification hereinafter mentioned {e\ all 
the provisions of this act AisJl, so far as the same are 
appUcable, apply to the case of a liquidation by arrange- 
ment, in the same manner as if the word " bankrupt" 
included a debtor whose affiiirs are under liquidation^ 
and the word ** bankruptcy " included liquidation by 
arrangement; and in construing such provisions the 
appointment of the trustee under a liquidation shall, 
according to circumstances, be deemed to be equivalent 
to and a substitute for the presentation of a petition in 
bankruptcy, or the service of such petition, or an order 
of adjudication in bankruptcy. 

(d) Remedy by Action* 

All actions of debt for rent upon an indenture of Stat. 3 & 4 
demise, all actions of covenant or debt upon any bond g. 3 ' ' *'* ' 
or other specialty, shall be commenced and sued within If lease » by 
twenty years (/) after the cause of such actions (^), but be brought 
not after. ^^Sf ^""^^ 

yean. 

. (d) See ante, p. 127* N. C. 679 ; Sm$ r. Thonuu, 12 A. 

(0 Belating to proTiBions with &E. 636; 6franty.MlUy9^.St 

reference to the cloee of the bank- W. 118. 

raptcy, diflcharge of the bankrnpty (g) Except in case of the dia- 

&c., see sect. 125 (9). ability or absence beyond seas of 

(/) Paget T. Ibley, 2 Bing.» the person entitled to tach action, 
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Stat. 3 & 4 No arrears of rent shall be recovered by any action 

s. 42. ' ' but within six years next after the same shall have 
If lease not by become due, or next after an acknowledgment of the 

deed, within ... • . 

Biz years. same m writing shall have been given to the person 

entitled thereto or his agent, signed by the person by 
whom the same was payable or his agent. 

Actions for Where the lease is not by deed, the action may be 

lent wnePB 

lease is not by either for rent on the special contract (A) or for use 

and occupation. 
Action for nse Where premises have been entered upon and occu- 
^^occapar p.^^ ^^ ^^ ^^^ person as tenant to another, under a 

contract, express or implied, to pay for the occupa- 

Stat 11 Geo. 2, tion(A), "it shall be lawfiil for the landlord, where 

■ ' ' * the agreement is not by deed, to recover a reason-- 

Wnere apreO" ^ 

mentis not by able satis&ction for the lands, tenements or heredi- 
may'iecoyer taments held or occupied by the defendant, in an 

action on the case, for the use and occupation of 
what was so held or enjoyed ; and if in evidence on 
the trial of such action any parol demise or any agree-* 
ment (not being by deed), whereon a certain rent was 
teserved, shall appear, the plaintiff shall not therefore 
be nonsuited, but may make use thereof as an evi- 
dence of the quantum of the damages to be recovered.'' 
Under this form of action the measure of damages 
recoverable is the rent, where a rent has been agreed 
upon ; and where no rent has been agreed upon, such 



reasonable 
sati^Eaction. 



or in case an acknowledgment has 
been made either in writing, signed 
by the person liable by virtae of 
sach indenture, or his agent, or by 
part payment, or part satisfaction. 
See sects. 4, 5* 

{h) For the eridence in this 
action, see Roecoe's Evidence, 447 
(11th ed.). 

(0 See Edge y, Stragord^ 1 



Cr. & J. 391 ; Bow y. Xennett, 3 

A. & E. 659 ; Lowe y. Hou, 5 Ex. 
553 ; 19 L. J., Ex. 318 ; Ibwne y* 
jyffeinrUhe, 13 C. B. 892 ; 22 
L. J., C. P. 219. See SmUh y. 
Twoart, 2 M. & Gr. 841. 

(k) See judgment of Bayley, J.| 
in Hall y. Burgess, 6 B. & C, at 
p. 333 ; SmUh y. JEldHdge^ 16 a 

B. 236. 
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sum as the juiy may find the occupation to be 
worth (^. 

If the lease is by deed, the action may be either for Actions for 
rent on the indenture or on a covenant for payment of i^^aeHa by 
rent (m). de«d. 



Sect. II. — Repairs, 



PAOB 

(1) Where there is no express agreement 189 

Obligations of tenants at will, or from year to year • • 189 

„ tenants for years or life • . . • • • 190 

„ landlord 190 

(2) Where there is an express agreement 191 

Constmction of general covenant to repair .. ..191 

„ covenant to put into repair • • • • 193 

„ covenant to keep in repair •• ..193 

„ conditional covenant to repair .. ..195 

„ special agreements to repair • • • . 195 

Measnre of damages for breach of covenant • • • • 197 



(1) Where there is no express AgreemenL 

A tenant from year to year of a house is bound to Obligations of 
keep it wind and water-tight (w), to use it in a tenant- or'ftSmyear to 
like manner (o), and to make fair and tenantable re- y®"- 
pairs, such as putting in windows or doors that have 
been broken by him(/>). He must not commit any 
waste (p), but he cannot be compelled to replace 
doors> windows or stairs worn out with age (y), or to 

(Z) Mayor of Thetford v. Tyler y & P. 827. 

8 Q. B., at p. 100. For the evi- (<?) Hor$efall v. Mather, Holt, 

dence in this action, see Koscoe's N. P. 7. 

Evidence, 162 ( 1 1th ed.). ( p) Per Lord Kenyon, C. J., in 

(m) For the evidence in these Fergn^on v. , 2 Esp. 690. 

actions, see Boscoe's Evidence, {q) Auworth y. Johnson, 5 C. 

425, 447 (11th ed.). &P.239. See TWriano Y.Young, 

(n) Auworth v. Johnson, 6 C. 6 C. & P. 8 ; Martin r. QUham, 

& P. 239; Leaoh t. Thomas,! C. 7 A. & E. 640. 
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Obligatioii8 of 
tenants for 
yean <x life. 



Stat. 14 Geo. 3, 
c. 78y 8. 86* 

No action 
maintainable 
for accidental 
fires. 



Obligations of 
land£>rd. 



re-roof the house^ renew the main timbers^ or execute 
other general or substantial repairs («). 

Tenants for terms of years, or for life, are under a 
more extensive obligation to repair, since it i^pears 
that they are liable for permissive waste (f ). 

No action, suit or process whatsoever shall be main- 
tained against any person in whose house, chamber, 
stable, bam or other building, or on whose estate any 
fire shall accidentally {i. «., as the. result of chance, and 
not of negligence or want of reasonable care (u)) begin ; 
nor shall any recompense be made by such person for 
any damage suffered thereby, any law, usage or custom 
to the contrary notwithstanding : provided that no con- 
tract' or agreement made between landlord or tenant 
shall be hereby defeated or made void (x), 

Where there is no stipulation on the subject, a per- 
son who agrees to take a house, must take it as it 
stands, and cannot compel the lessor to put it into a 
condition fit for habitation (y). As between the land- 
lord and tenant of premises let from year to year, 
there is no obligation upon the former to do substantial 
repairs during the continuance of the lease, imless 
there is an express agreement to that effect (z). If 
the demised premises are burnt down during the lease, 
the landlord is not bound to rebuild them (a), even 



(*) Fergmon t. 



-, 2 Esp. 



590; Hortefall v. Mather, Holt, 
N. P. 7; Ltaoh t. Tlwvuu, 7 C. 
& P. 327. 

(f) See jadgment in Tellowley 
T. Chwer, 1 1 Ex., at p. 294 ; Har- 
nett y. MaUland, 16 M. & W. 
257 ; 16 L. J., Ex. 134 ; Smith, L. 
&T. 267; jpiifft, p. 200. 

(u) FUliter y. Phippard, 11 
Q. B. 347 ; 17 L. J., Q. B. 89. 



See Canterbury y. Beg,, 12 L. J., 
Ch. 281, 284. 

(«) Poit, p. 192. 

(y) ChappeU y. Oregory, 84 
Beay. 260. See poit, p. 201. 

(2) Oott y. Gandy, 2 E. & B. 
847; 28L. J.,Q.B.l. ^o^Arden 
y. PuUen, 10 M. & W. 321. 

(a) Bayne y. Walker, 3 I>ow, 
233. 
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though he has received insorance money (i), or cove- 
nanted for quiet enjoyment by the tenant (c). Where 
the lessee's covenant to repair contains an express ex-^ 
ception of damage by fire and tempest, it seems that 
the landlord is not boimd to repair in either of the 
excepted cases {d). 

It has been said, that a landlord who lets a house in 
a dangerous state is not liable to the tenant's customers 
or guests for accidents happening during the term (e) ; 
but it has since been held, that a landlord who lets or 
relets premises in such a state as to constitute a nui- 
sance, is responsible for such nuisance, notwithstanding 
the tenancy; and that the continuance of a tenancy 
from year to year is equivalent to a reletting {/). But 
where a tenant, having a long lease of premises, so uses 
them as to create a nuisance, the landlord having no 
power or right of interference, incurs no responsibi- 

lity G-). 



(2) Where there is an express Agreement, 

Under a general covenant to repair a house, the Constnxction 
tenant must keep it in substantial repair, according to co^^St to 
die age tod nature of the building (A). It is perfectly repair, 
well settled, that a general covenant to repair must be 
construed to have reference to the condition of the pre- 
mises at lie time when the covenant begins to ope^ 



(&) Leeds t. Cheetham^ 1 6im. 
146; Lofft T. Dennis, 1 E. & E. 
474 J 28 L. J., Q. B. 168. 

(c) See Brawn v. Quilter, 2 
Ambl., at p. 620. 

id) Judgment of Lord Eenjron, 
C. J., in WeigaU y. Waters, € T. 
B., at p. 488. 

(<?) Per ErU, C. J., in Rohhia^ 
V. Jones, 16 C. B., N. S., at p. 240. 



(/) Gandy v. Jubher, 6 B. & 
S. 78; 3d L. J., Q. B. 151. Bat 
Bee 5 B. & S. 485. See Rich y. 
Bagterfield, 4 C. B. 783 ; 16 L. 
J., C. P. 273. 

(^) Judgment of Crompton, J., 
in Oandy y. JubbeVy 5 B. & S., at 
p. 78; 33 L. J., Q. B., at p. 154. 

(A) MarrU y. Jones, 1 Moo. & 
Rob. 178. 
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rate (z). If the house demised is an old one^ the tenant 
is oolj bound to keep it up as an old house, and is not 
obliged to giye the landlord the benefit of new work (A). 
It is not meant, in fact, that the old building is to be 
restored in a renewed form at the end of the term, so 
as to make the value of it greater than it was at the 
commencement of the term* Diminution in value, re- 
sulting fi*om the natural operation of time and the ele* 
ments, falls upon the landlord; but the tenant must 
take care that the premises do not suffer more damage 
than the operation of these causes would effect, and he 
is bound, by seasonable applications of labour, to keep 
the house as nearly as possible in the same condition as 
when it was demised (/). He is liable for repairs only, 
and not for alterations, such as laying a new floor on an 
improved plan (m)» An agreement to keep a piece of 
ornamental water in good and substantial repair is per- 
formed by keeping the water from bursting its banks 
and maintaining the sluices in working order (n). 

Unless the covenant by the tenant to repair con- 
tains an express exception of damage by fire or other 
casualty, he will be bound to rebuild or repair the 
demised premises if they should be burned down (o), 
or otherwise destroyed (/?) or injured during the term. 
Although the lease contains a covenant by the tenant 
to insure the premises in a specified sum, he is still 



(i) Per Parke, B., in Walker y. 
HatUm, 11 L. J., Ex.» at p. 865; 
10 M. & W., at p. 258. 

(*) PerTindal, C. J., 'mHarrU 
y. Joneif 1 Moo. & Bob., at p. 175. 

(J) See Bnmming up of Tindal, 
C. J., in Chitteridge y. Munyard, 
1 Moo. & Rob., at p. 336. 

(m) Sanxurd y. Leggatt^ 7 C. 
& P. 613. 



(») Bird y. Elwei, 87 L. J., 
Ex. 91, 95 ; L. R., 8 Ex. 225. 

(p) Bullock y. Bommitt, 6 T. 
R. 650; Bigby y. Atkinsof^ 4 
Camp. 275. See Clark y. OUu- 
gaw Ats, Co., 1 Macqneen, 668; 
Oregg y. Cbatet, 23 Beay. 83. 

{p) Brecknock Co, y. iVtt- 
ekardf 6 T. B. 750. 
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liable on the coyenant to repair^ and his responsibility 
is not limited to the sum named in the covenant to 
insure (y). 

Under a covenant to put into habitable repair, the Coyenant to 
tenant must, if necessary, place the demised premises in ^" "* repair. 
a better state than that in which he found them (r). 
He is not bound to make a new house, but regard being 
had to the state of the premises at the time of the agree* 
ment and to their situation, and to the class of persons 
who are likely to inhabit them, he is to put them into 
a condition fit for a tenant to inhabit (r). A covenant 
** forthwith" to put premises into complete repair is not 
construed as referring to any specific time; it is for a 
jury to say, upon a reasonable construction, whether 
it has been performed {s). A covenant to put in repair 
can only be broken once for all, and therefore if a 
breach has been committed in the time of the lessee, 
and damages recovered firom him by the lessor in 
respect of such breach, the assignee of the lessee will 
not be liable (j). 

A covenant to keep premises in good repair binds the Covenant to 
, , . -I . -.1 /. . keep in repair, 

lessee to put them mto good repair with reierence to 

their age and class, to maintain them in that state, and 

in that state to deliver them up at the end of the term.(M). 

He must have them constantly in repair, and if at any 

time during the term they are out of repair, he is guilty 

of a breach of covenant, which is the proper subject 

of an action before the expiration of the lease (:r). 

(q) Dighyy.Atkimon, 4 Camp. J., C. P. 1, 9 ; L. R., 2 a P. 168. 

276, 278. (w) Payne v. Haine, 16 M. & 

(r) Belcher v. WIntosh, 8 C. W. 641 ; Burdett v. WUhers, 7 

& P. 720. A. & E. 136; Woolcook v. Bern, 

it) Boe V. Sutton, 9 C. & P. 1 F. & F. 387. 

706. (a;) Buamore y. Bobton, I B. 

(t) Coward y. Gregory, 36 L. & A. 684, 5S5, 

P, O 



f 
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As this ooYenant is a contmuing one, tke recovery of 
damages upon it in a previous action is no bar to a sub- 
sequent action against the tenant or his assignee, ao 
long as the premises are out of repair, but the &ct may 
be used in mitigation of damages(y). It is abreacfa of 
this covenant to pull down the demised premises either 
wholly or partially, or to open a doorway in a wall (2:), 
unless by tibe terms of the lease it is implied that addi- 
tions and improvements are to be made (a). A tenant 
who has covenanted to substantial^ repair, uphold 
and maintain a house, is bound to paint the inside 
woodwork, &c. (J). 

Where there is a general covenant by the lessee to 
repair and keep and leave in repair, it will be inferred 
that he imdertakes to repair buildings which may be 
erected during the term(c). On the other hand, a 
particular covenant to repair the demised buildings 
wiU be construed as referring only to existing build- 
mgs(d). 

Covenants on the part of the tenant to repair and 
keep in repair the demised premises during the term, 
and to repair specified defects within a certain time 
after notice, are considered separate and independent 
covenants, if they severally make a complete sentence, 
or are found in dijBTerent parts of the same deed (e) ; 



(y) Qmard t. Gregory^ 36 L. 
J., C. P. 1 J L. R., 2 C. P. 163. 

(«) Oange v. Lockwoody 2 F. 
& F. 115; Doe T. JaeJuany 2 
Stark. 293 ; Doe y. Bird, 6 C. & 
P. 196. 

(a) See Doe v. Jone^ 4 B. & 
Ad. 126. 

(*) Monk T. Noffu^ 1 C. & P. 
266. See ScaUt ▼. Lamrenee^ 2 
F. & F. 289. 



{0) Douse y. Harle, 3 Ley. 264; 
2 Ventr. 126; judgment of Chan- 
nell, B., in Cornish y. Cle{fe, 84 
L. J., Ex., at p. 22. 

(d) See Cornish y. Cleife, 3 
H. St. C. 446 ; 34 L. J., Ex. 19, 22. 

(jei) Judgment in HorsefaU y. 
Tester, 7 Taunt, at p. 888 ; Roe 
y. Paine, 2 Camp. 620; Baylis 
y. Le Ores, 4 C. B., N. S. 687, 
564. See Doe y. Lewis, 6 A. & 
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bat if the whole standa in t}ie same sentence it may be 
hald to be one entire covenant (/)• 

A covenant bj the lessee to repair is sometimes made ConditioDal 
conditional on the performance of some act by the lessor ; npair. 
ap, for instance, on his first putting the premises into 
repair. Under this covenant the lessee is not liable for 
the non-repair of any part of the premises until the 
lessor luu| entirely perfom^ed his condition (^). A 
povenant by thQ tenant to repair, '^ having or taking 
sufficient house-bpte, hedge-bote, &c, fer the doing 
thereof, without committing any yraste or spoil," is an 
absolute covenant to repair (A). 

The liability of the lessee upon a covenant to repair 
coiumences only firom the execution of the lease by the 
lessor. He is not liable for breaches of this covenant 
committed before the time of the execution of the lease, 
although the habendum of the lease states the premises 
to be held from a day prior to its execution {%). 

Covenant by lessee to keep in repair the premises Consiraction 

and qll erections, buildings and improvements ^l^^ta 

rdatiner to 



greeted thereon during the term^ and yield up 
the same in good repair. The lessee cannot 
remove a veranda erected by him, the lower 
part of which is attached to posts fixed in the 
groimd (A). 
Covenant by lessee of a farm well and substantially 



iting 
repairs. 



E. 277; Few T. Perkins, 36 L. 
J., Ex. 54 ; L. R., 2 Ex. 92. 

(/) HwstfaU Y. J^ttwry 7 
Taunt. 385, 388. 

(^) Neale v. Rateliffe, 15 Q. B. 
916 ;• 20 L. J., Q. B. ISO ; Canr 
noek y. Jones, 8 Ex. 283 ; 18 L. 
J.yEx. 204. &w Counter Y. Mao- 
pherson, 6 Moore, P. C. C. 83; 



Coward v. Oregory, 36 L. J., C. 
P. 1, 10 ; L. R., 2 C. P. 153. 

(A) J}ean and Cha^pter ofBri^ 
tol T. Jone%, 1 E. &E. 484; 28 L. 
J., Q. B. 201. 

(i) Skam T. Kay, 1 Ex. 412 ; 
17 L. J., Ex. 17 ; ante, p. 80. 

(JC) Pewry v. Brofvt^ 2 Stark. 
408. 
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to repair and keep in good substantial repair, 
and so well and substantially repaired to yield 
up at the end of the term. The tenant is bound 
to give up the premises in as good a state of 
repair as they were in when he took possession, 
and they must be inferred to have been then in 
a tenantable state (/)• 

Agreement by tenant to leave a farm in as good 
condition as he found it. Is an agreement to 
leave it in tenantable repair if he found it so (m). 

Covenant by lessee of coal mine at the end of the 
term to yield up the works and mines, and all 
ways and roads, in such good repair, order and 
condition, that the works may be continued and 
carried on by the lessor. Does not extend to 
moveable chattels^ such as iron tram-plates 
&stened to wooden sleepers not let into the 
ground (»)• 

Covenant by lessee of farm to repair and leave in 
good repair all buildings to be erected thereon 
during the term. Extends to a &rm-house 
erected during the term, partly on the land 
demised and partly on the waste adjoining be- 
longing to the lessor (o). 

Covenant by lessor of a house to repair and keep in 
repair all the external parts of the demised pre^ 
mises. A partition wall dividing the demised 
house from an adjoining house is an external 
part of the premises within this covenant (/?)• 

(Z) Bronm v, IV-umper^ 26 F. & J. 381 ; 31 L. J., Ch. 481, 
Bear. 11, 15. (o) White ▼. WakUy, 26 Bear. 

{m) Winn t. White, 2 W. BL 17 ; 28 L. J., Ch. 77. 
840. ip) Green v. Etdeg, 2 Q. B. 

(n) Beaufort y. BaU9, 3 De G., 225 ; 1 1 L. J., Q. B. 63. 
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Covenant by lessor that, in case the demised pre- 

mises shall be burned dowriy he will ^* rebuild 

and replace " the same in the same state as they 

were in before the fire. The lessor is only 

bound to restore the premises to the state in 

which they were when he let them^ and is not 

obliged to rebuild an additional stoiy subse- 

quentlj erected by the tenant(f )• 

Where the lessor is liable to repau* the interior of the 

demised premises^ the lessee cannot charge him for 

breach of repairs without notice^ for he may not know 

that repairs are necessary (r). 

A landlord cannot lawfiiUy enter upon his tenant's 
premises to execute repairs^ unless some express stipula- 
tion to that effect has been made (5). A provision in a 
lease that the landlord may enter the demised house 
**at convenient times" to view the state of repair, is not 
contravened by his being excluded from some of the 
rooms, if he has given no notice of his coming (/). 

The damages recoverable in an action for non-repair Meaanpe of 
of premises, held by the defendant imder a lease which breach of core- 
has several years to run, are not the amount which '^"**' 
would be required to put the premises into repair, but 
the amount to which the saleable value of the reversion 
is injured by the non-repair of the premises (m). If a 
tenant, who is boimd to repair, leaves the premises at 
the end of the term out of repair, the landlord may 
recover, in an action against him, in addition to the 
amount of the actual expense of the repairs, a com- 

{q) Loader t. K»mpy 2 C. & P. (*) Barker v. Barker, 8 C. & 

375. P. 657. 

(r) Makin r. Watkinson, 40 (t) Doe v. Bird, 6 C. & P. 196. 

L. J., Ex. 33; L. R., 6 Ex. 25; see («) Smith T. Peat, 9 Ex, 161 ; 

per Mansfield, C J., in Moore r. 23 L. J., Ex. 84. See Doe v. 

Clark, 6 Taunt., at p. 96. Rowlande, 9 C. & P. 734. 
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pensiition for the loss of the Use of the premises while 
they w6re undergoiDg repair (x). Where a lessee 
has left the demised premises out of repair, a juiy is 
not compelledi to give only nomi&al damages, although 
before the end of the teatn the lessor has verbally agreed 
with another person to grant him a lease for a term of 
years. Under the provisions of which agreement the 
premises are to be pulled down (y)« 



desiructlou. 



Sect. Ill* — Waste. 



(1) Vblnntazy 198 

(2) Penniflsiye • •• 199 

(3) Bemedus for .. ». «% »* •• <• t. 900 



(1) Voluntary fPaste. 

There are two kinds of waste, — ^voluntary or actual, 
1. Acts of and permissive (a). A tenant commits voluntary waste 

by acts of destruction, such as pulling down houses, or 
removing wainscots, doors or windows (a) ; or cutting 
down, destroying or topping timber-trees, or trees 
affording shelter to a house, or fruit trees in a gar- 
den (a) ; or destroying a quickset hedge of white- 
thorn (a) ; or ploughing up strawberry beds in fuU 
bearing (i) ; or opening new mines or quarries (c). 
Under a lease of land by an owner in fee, not mention- 
ing mines, the lessee may work and take the profits of 
mines which are open at the time of making the 

(«) Wood* T. Pope, 6 C. & P. (a) Co. lit 53 ». 

782. (») Watherell y. ffowHU, I 

(y) Rawlingi r. Morgan, 18 Camp. 927. 

C. B., N. S. 776 ; 84 L. J., C P. {fi) Co. Lit 63 b. 
185. 
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lease (^). Under a lease of land^ with the mines 
therein^ where there is a mine open^ the lessee cannot 
work or open miopened mines (^). The lessee may 
dig for gravel or clay for the reparation of the house 
demised^ and for the same purpose may take couTenient 
timber-trees (e). Waste can only be committed of the 
thing demised ; hence, cutting down trees excepted out 
of a demise is not waste {/). 

Waste may also be committed by changing the nature 2. Cbsnmng 
of the thing demised (^); as, for instance, by demolish* Seized pr©^ 
ing an old building and erecting in place of it new "■"*«• 
buildings of greater value (A); or converting a corn- 
mill into a fiiUing-miU (t) ; or turning ancient meadow 
or pasture into arable land(j); or arable land into 
wood, or e converso (A). Every lessee of land is liable 
for all waste done on the land in lease, by whomsoever 
it may be committed, for it is presumed in law that the 
lessee may withstand it (/). 

(2) Permissive Waste* 

Permissive waste consists in suffering houses to fall 

into .decay through wa«nt of necessary repairs (m) ; but 

if a house was uncovered when the tenant came in, it is 

no waste in him to suffer it to fall down (n). It is not 



{d) Co. lit. 54 b ; judgment in 
Clegg y. Rowland, 85 L. J., Ch., 
at p. 398; L. R., 2 Eq., at p. 165. 

(e) Co. Lit. 68 b; Simmons y. 
Norton, 7 Bing. 640. 

(/) Ooodright v. Vivian, 8 
East, 190, 192. 

{g) Darey y. Athmithf Hob. 
284. 

(Ji) Cole Y. Qreme, 1 Lev. 809 j 
Cole Y. FoHK 1 ^od- ^ > ^^fondon 
Y. Greyme, Cro. Jac. 182. 



(i) Jndgment in London y. 
Oreyme, Cro. Jac 182. 

(J) Co. Lit. 53 b; jndgment in 
Simmons y. J^orton, 7 Bing,, at 
pp. 647—649. 

(*) Co. Lit. 63 b. 

(2) 2 Wms. Sannd. 259 b, note 
(/). See Attersol v. Stevens, I 
Tannt., at p. 196. 

(m) See Heme v. Benbow, 4 
Taunt. 764. 

{n) Co. Lit. 63 a. 
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1. Action at 
law. 



2. Injanction 
of Court of 
Chancery. 



waste at common law, either wilfiil or permi^ve, to 
leave land uncultivated (o). 

Tenants for life or for years ( p) are responsible for 
permissive waste, but tenants at will {q) or from year to 
year (r) are exempt from this liability. 

(3) Remedy for Waste, 

The remedy for waste is by an action on the case in 
the nature of waste. The landlord may claim a writ of 
injunction against the repetition or continuance of the 
injury, or the committal of any injury of a like kind, 
relating to the same property {s). 

If an act of voluntary waste, likely to be a lasting 
damage to the estate is in contemplation by the tenant, 
the landlord may obtain an injunction from the Court 



/ 



niegal pnr- 
pofles. 



Sect. IV. — Mode of using Premises. 

(1) Where there is no express agreement 200 

Illegal parpoees 200 

Fitness of premises for nse intended 201 

(2) Where there is an express agreement . . 202 

Constmction of contracts- 
Relating to exercise of trades • . • • . . 202 
„ trading with particnlar persons . • • . 205 
,, working of mines, &c 206 



(1) Where there is no express Agreement. 

No legal demand can arise out of a contract based 
upon an illegal or immoral consideration. Hence, rent 



(o) Per Parke, B., in Httttonr, 
Warren, at p. 472. 

{p) Harnett y. JUaitland, 16 
M. & W. 257 ; 16 L. J., Ex. 134 ; 
judgment in Yellewley v. Oower, 
11 Ex., at p. 294. 



(q) Harnett y. Maitland, 16 
M. & W. 257 ; 16 L. J., Ex. 134. 

(r) Torriano v. Young, 6 C. & 
P. 8. 

(*) Stat. 17 & 18 Vict c. 125, 
88. 79-82. 
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or damages for breaches of covenant are not recoverable 
under leases of houses used for purposes of prostitution ; 
provided the lessor is aware that the premises are so 
used(^)- As every right or obligation arising out of 
the contract is tainted bj the immorality of the transac- 
tion^ the lessee cannot recover &om his assignee^ under 
a covenant in the assignment for indemnity in respect 
of all the lessee's covenants^ a sum which the lessor has 
compelled the lessee to pay for dilapidations (i£). Kent 
reserved upon a lease of premises used for the purpose 
of boiling oil and tar^ contrary to the provisions of the 
Building Act, cannot be recovered (a:). 

In an action for breach of a contract to let premises, 
the defendant may justify such breach by proving that 
the plaintiff intended to use the premises for an illegal 
purpose, although at the time of refusing to perform 
the contract he did not assign or act upon such intended 
use, as a reason for his refiisal (y). After the lessee 
has entered into possession under a lease, however, the 
lessor cannot avoid such lease, on the ground that it 
was obtained by the firaudulent misrepresentations of 
the lessee as to matters collateral to the lease ; as, for 
instance, that he intended to use the demised premises 
for a respectable business, whereas he used them for an 
immoral purpose {z). 

There is no contract implied by law on the part of Fitness of pre- 
the lessor of an unfurnished house, that it is in a rea- intended. 

(t) Oirardy v. JHchardsoUf 1 (a?) Oas Light Co, v. Twrnevy 

Esp. 13 ; OrUp y. ChwrchUl, IB. 6 Bing. N. C. 324. 

& P. 340 ; JervningsY, Throgmor" (y) Cowan t. MUbawm, 36 L. 

ton, Ry. & M. 251 ; Appleton t. J., Ex. 124 ; L. R., 2 Ex. 230. 

Campbell, 2 C. & P. 847. (2) Feret v. Hill, 16 C B. 207; 

(tt) SmUh T. White, 35 L. J., 23 L. J., C. P. 186. 
Ch. 454 ; L. R., 1 £q. 626. 
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1. On demise 
of unf nrnished 
honae. 



2. On demise 
of fomiahed 
honae. 



8. On demise 
of land. 



sonablj fit state for occupatioii, although it is let for the 
purpose of immediate habitation (a). The owner of a 
house is not bound to disclose to an intended lessee that 
it is in a ruinous state and dangerous to occupy^ unless 
he knows that the intended lessee is influenced by his 
belief of the soundness of the house in agreeing to take 
it(&). In the absence of express warranty or active 
deceit, no action will lie against the owner for not making 
this disclosure (i). 

It has been held, that upon the demise of a furnished 
house, since the bargain is not so much for the house 
as the furniture, there is an implied condition that it 
shall be reasonably fit for immediate habitation (c). It 
is a breach of this condition, whether express or im- 
pUed, if the house, or any of the rooms, are infested 
and overrun with bugs ; but to justify the tenant 
in quitting without notice, it must appear that the 
nuisance existed to a serious and substantial extent, 
and was such as he could not reasonably be expected 
either to endure or to extirpate (d). 

On a demise of land, or the vesture of land, there is 
no implied obligation on the part of the lessor, that it 
shall be fit for the purpose for which it is taken (e). 



(2) Where there is an express Agreement. 
Constractionof Contracts whereby a person is restricted generally, 

lating to exer- and without reference to place, from exercising his trade 
ciae of trades. 



(a) HaH y. WindsoTy 12 M. & 
W. 68 ; 13 L. J., Ex. 129. 

(b) Keates t. CaAogan^ 10 C. 
B. 691 ; 20 L. J., C. P. 76. See 
judgment in Hart y. Windsor, 12 
M. & W., at p. 87. 

(c) Smith y. Marrable, 11 M. 
& W. 5 ; 12 L. J., Ex. 223. See 



jndgment in Sutton y. Temple^ 18 
L. J., Ex., at p. 22 ; HaH y. Wind- 
sor, 13 L. J., Ex., at p. 136. 

(d) Campbell y. Wenloek, 4 F. 
& F. 716. 

(e) SvUon y. Temple, 12 M. & 
W. 62j 13 L. J., Ex. 17. 
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for ft special tiine are roid^f). Covenants restrain- 
ing a lessee or lessor from carrying on a specified trade 
within a particular area are valid^ provided they are 
reasonable^ having regard to the subject-matter of the 
contract (^); t. e. if the restriction is such only as to 
afford a fidr protection to the interests of the party in 
&vour of whom it is given, and is not so large as to 
interfere with the interests of the public (/t). 

Covenant not to exerctse any trade or business. Congtnictionof 
The word '^ trade^ is applicable only to a busi- hibitmg exer- 
ness conducted by buying and selling, and does ^^raiSei^ 
not extend to the keeping of a private lunatic premiMB. 
asylum (t). The occupation of a schoolmaster 
is a business within the meaning of this cove- 
nant (A). The covenantee does not waive the 
benefit of the covenant by permitting another 
house held under the like covenant to be used as 
a school (/). The partial exercise of a trade on 
the demised premises will operate as a breach 
of a covenant not to carry on such trade (m). 
Under a covenant not to use premises for certain 
purposes, there is a new breach every day during 
the time the premises are so used (n). 
Covenant not to carry on any noisome or offensive 



(/) Wturd T. Byrne, 6 M. & 
W. 648; 9 L. J., Ex. 14; Hinde 
V. Cfray, 1 M. & Gr. 196, 203. 

(jf) See Leather Cloth Co. t. 
Zoriowt, 39 L. J., Ch. 86, 90; 
L. R., 9 Eq. 845; Mitchell t. Mey- 
noldt, 1 P. Wma. 181; Hitcheooh 
T. Chher, 6 A. & E. 488 ; 61*. J., 
Ex. 266. 

(A) Per Tindal, C. J., in Homer 
y, Oraves, 7 Biog , at p. 743. 

(i) Doe T. Bird, 2 A. & E. 161. 



(A) Boe y. Keeling, 1 M. & S. 
96, 99 ; Eemp t. Sober, 1 ^m., 
N. S. 617 ; 20 L. J., Ch. 602. See 
Wiehenden t. Wehtter, 6 E. & B. 
387 ; 25 L. J., Q. B. 264. 

(J) Kemp ▼. Soher, 1 SinUy N. 
S. 517; 20 L. J., Ch. 602. 

(m) Boe Y. Spry, 1 B. & A. 
617, 619. See Boe y. EUtm, M. 
& M. 189. 

(n) Jodgment in Boe v. Wood- 
bridge, 9 B. & C, at p. 378. 



204 TEBMS OF TENANCr. 

trade. Carrying on a dangerous trade Is not 
a breach of this covenant (o). In construing 
this covenant, it is particularly worthy of con- 
sideration, whether the trade complained of was 
carried on upon the premises at the time of the 
demise (/?). 

Covenant not to do any act, 8fc, upon the demised 
premises which may lead to the damage, an- 
noyance or disturbance of the lessor, or any of 
his tenants, or any part of the neighbourhood; 
followed by proviso for re-entry upon the carry- 
ing on of certain specified trades {not including 
that of a licensed victualler), *' or any other 
trade or business that may be, or grow, or lead 
to be offensive, or any annoyance or disturbance^ 
to any of the lessor*s tenants. The opening of 
a public-house upon the premises is not a breach 
of the covenant or proviso (y). 

Covenant not to carry on the business of a common 
brewer or retailer of beer. Carrying on the 
business of a retail brewer is not a breach (r). 

Covenant not to use a house as a public-house for 
the sale of beer, 8fc, Is not broken by the 
tenant's taking out an excise licence for the sale 
of beer not to be drunk on the premises («). 

Covenant in deed executed in 1854, not to carry on 
the trade or calling of hotel or tavern keeper, 
publican or beershop keeper, or seller by retail 

(0) HickmanY, Isaacs, AJj.T., (r) SimontT. J^rren, 1 Bing. 

N. S. 286. N. C. 126; 4 L. J., C. P. 41. 

{p) Oittteridge y. Munyard, 7 («) JPease y. Coates, 36 L. J., 

C. & P. 129. Ch. 67 ; L. R., 2 Eq. 688. See 

(q) Jones v. Tkome, 1 B. & C. JLofuUm and N. W, Ry. Co, v. 

716. See Maeker y. Foundling Gametty 39 L. J., Ch. 26; L. B., 

Hospital, 1 y. & B. 188. 9 Eq. 26. 
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of wine, beer, spirits or spirituous liquors. Is 
not broken by a grocer's selling, across the 
counter, wine and spirits by retail, in bottles 
only, such wines and spirits not to be con-, 
sumed on the premises, under a licence granted 
under stat. 24 & 25 Vict. c. 21, s. 2 (t). 

Covenant not to exercise the trade of a butcher. Is 
broken by selling raw meat by retail upon the 
premises, although no beasts are slaughtered 
there («). 

Covenant to use house as a private dwelling-house 
only. It seems that conversion into a shop may 
be eflFected by user, without any structural altera- 
tions of the house (x). 

Agreement to take land for ninety years, with 
liberty to build thereon erections necessary for 
carrying on the business of a glass manufac- 
turer, the lessee not to use the premises for any 
other purpose than a glass manufactory^ Does 
not warrant the insertion in a lease, prepared in 
pursuance of the agreement, of an affirmative 
covenant by the lessee, that he will carry on 
the business of a glass manuiacturer on the pre- 
mises during the term (y). 

Agreements intended to compel the lessees of public- Constniciionof 
houses to purchase beer of the lessors, are held to be u?tiD^to*tnS- 

injurious to the public welfare (z\ It is incumbent on 1?^ ?^*^ P""" 
•' *^ ^ ^ ticalar penona. 

(t) Jonet Y. Bone^ 39 L. J., (y) Doe v. Quett^ 16 M. & W. 

Ch. 406; L. R., 9 Eq. 674. 160. 

{u) Doe V. Spry^ 1 B. & A. («) Cooper v. Twihill^ 3 Camp. 

617. See Doe y. EUam, M. & M. 286, note {a) ; Holcomhe y. Heiv- 

189. 9ony 2 Camp. 391. See Doe y. 

(a?) WaUnson y. Rogers, 2 Beid, 10 B. Sc C. Si9 ; Weaver y. 

De G., J. & S. 62. Sessions, 6 Taunt. 164. 
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the plaintiff suing for breaches of « covenant of this 
nature^ to show that the beer delivered by hiin was good 
marketable beer (a). 

Where a lessor agrees t9 supply to the lessee the 
whole of the chlorine stiU waste as it comes fiom the 
stilly at a given rate^ and not to use^ or injure, or part 
with any of the still waste, except to the lessee, the 
lessee is bound to take the whole of the waste which, 
during his occupancy, comes from the still (&). 

Constractionof COVENANT to work coal mine as long as it is fairly 
lating to work- workable. The lessee is not bound to work the 

&| «^ "^«8> mine sjfc a dead loss (c> 

Covenant in indenture demising all mines which 
liad been or during the demise should be open, 
to work the mines in a proper and workmanlike 
manner. The lessee is not liable under this 
covenant, if the mines have not been worked at 
aJl(rf). 
Covenant to work furnaces effectually y unless pre^ 
vented by inevitable accident or want of materials, 
or unless the ironstone should be insufficient in 
quantity or quality, or would not by itself, or 
with a proper mixture and process, make good 
common pig-iron. It is not necessary that the 
ingredients for the mixture should be procurable 
on the demised premises («), 

(fl) Thornton t. Sherratt, 8 Sim. 619; Griffiths y, Riffhy,lIL 

Tannt. 529, 630. & N. 237 ; 26 L. J., Ex. 284. 

{b) Bealey y. Stuart, 7 H. & {d) Quarringtony, Arthur, \0 

N. 753 ; 31 L. J., Ex. 281. M. & W. 336. 

(c) Jones v. Clears, 7 C. & P. {e) Foley y. Addenhrooke, 13 

346. See Phillips y. Jones^ 9 M. & W. 174; 14 L. J.,£x. 169. 
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Sect. V. — Cultivation of Land. 

PAOB 

(1) Where there is no express agreement . • . . • • • • 207 

Obligation of tenant as to husbandlike cnltiTation . . 207 
„ „ expenditore of produce on pre- 
mises 208 

(2) Where there is an express agreement •• •. • . • • 209 

Provisions in case of execution, &c. . . • • . . 209 

Construction of covenants relating to course of husbandry 210 

,, „ „ hay and straw, &c. 212 

„ „ ,, manure • • • « 218 



(1) Where there is no express Agreement. 
Every tenant is bound to cultivate his &rm in a hus- Obligation of 
bandlike manner according to the custom of the country, husbandlike 
and to consume the produce upon it. This is an en- cul<i^*tio*>- 
gagement which arises out of the letting, and which the 
tenant cannot dispense with unless by special agree- 
ment (/). What is to be considered as a good and 
husbandlike mode of cultivation must vary exceedingly 
according to soil, climate and situation ; therefore the 
" custom of the country," with reference to good hus- 
bandry, must be applied to the approved habits of 
husbandry in the neighbourhood under circumstances 
of a like nature. Evidence that an estate had been 
managed according to the custom of the country, would 
be always a medium of proof that it had been treated in 
a good and husbandlike manner (^). In an action 
against a tenant for treating the demised farm contrary 
to good husbandry and the custom of the country, it is 
not incumbent on the landlord to prove a definite known 
custom or course of husbandry ; it is sufficient to show 
what is the prevalent course of good management; and 

^ (/) Per Gibbs, C. J., in Brown & W. 662. 

V. Crump, 1 Marsh. 667 j PowUy (g) Per Lord Ellenborough,C.J^ 

V. Walker, 5 T. B. 878. Judg- in Legh v. Hewitt, 4 East, at pp. 

ment in Onslow v. , 16 Ves. 169, 160. 

173 ; Mallifax -v.ChamberitfiM, 



tmm 
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bj proying tihat the estate iras not so managed, the 
landlord will prore that it was treated contrary to good 
husbandry and the custom of the country (A). The 
&ct that a tenant has half his fiurm under tillage at the 
same time, while no other farmer in the neighbourhood 
tills more than a third, is clear proof of mismanage- 
ment contrary to the custom of the country in good 
husbandry (t). Out of the bare relation of landlord 
and tenant, no obligation arises to make a certain 
quantity of &Ilow, and to spread a certain quantity of 
manure every year thereon (A). 

The tenant must not carry dung and compost off the 
demised premises (/), or remove anything except ac- 
cording to the custom of the country (m). It has been 
said that the tenant may carry hay and straw off the 
premises, if the practice is not contrary to the custom 
of tlie country, or prohibited by the lease or agreement 
under which he holds (n). The custom of the country 
relating to cultivation will be excluded by an express 
covenant or agreement inconsistent with it (o). 

No sheriff shall, by virtue of any process whatsoever, 
sell or dispose of any clover, rye-grass, or any artificial 

sell clover, &c. grass whatsoever, which shall be newly sown, and be 

■own with 1 n M 3' 

corn. growing under any crop oi standing com. 



As to expen- 
diture of pro* 
dace on prfr- 



Stat 56 Geo. 3, 
c 50, B. 7. 

Sheriff not to 



(A) Jadgment of Lavrrenoe, J., 
in Legh v. Hewitt, 4 East, at p. 
161. See Dolby r. Hirgt, 1 B. & 
B. 224. 

(i) Legh y. Hewitt^ 4 East, 
154, 160. 

(i^) Brown y. Crump, 1 Marsh. 
567. See jadgment in Granger 
y. CoUint, 6 M. & W., at p. 461. 

(/) Pawley y. Walker, 5 T. K 
873; Oough y. Howard, Peake 
Add. Cas. 197. 



-, 16 Vea. 



(m) Oiulow y. — 
173. 

(i») Oough y. Howard, Peake 
Add. Cas. 197. But see Brown 
y. Crump, 1 Marsh, at p. 569. 

(o) Hutton y. Warren, 1 M. & 
W. 466. See Wehh v. Plummer, 
2 B. & A. 746; Roberts v. Barker, 
1 Cr. & M. 808; Clarke v. Boy- 
stone, 13 M. & W. 762. Post, 
Chap. VL, Sect 3. 
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(2) Where there is an express Agreement. 
No sherlflF shall, by virtue of any process of any court ProTisions in 
of law (except process at the suit of the crown (/?) ), tion, &c. 
carry oflF or sell, or dispose of for the purpose of being Stat 66 Geo. 8, 

c> 60 8 X 

carried off from any lands let to farm, straw, chaff, sheriff not to 
colder, turnips, or manure in any case, nor hay, grass sell off straw, 

&c., in any 

or grasses, nor tares or vetches, nor any roots or vegeta- case, or hay, 

bles being produce of such lands, in any case where, ac- to wwiante. 

cording to any covenant or written agreement, such hay, 

&c., ought not to be taken off such lands, or which, by 

the tenor or effect of such covenants or agreements, 

ought to be used or expended thereon, and of which 

covenants or agreements such sheriff shall have received 

a written notice before he shall have proceeded to sale. 

The tenant against whose goods any process shall Sect. 2. 

issue, shaU, on having knowledge of such process, give l^^\fSZ 

a written notice to the sheriff or other officer executing '^>°*5J^ 

sheriff. 

the same of such covenants or agreements, and of the 
name and residence of the landlord ; and such sheriff Sheriff to give 
or other officer shall forthwith send a notice by post to aeizore to land- 
the landlord (as to whosje name and residence he is to 
make due inquiry before any sale of any crops (sect. 5)), 
and also to the known steward or agent of such land- 
lord, stating the &ct of possession having been taken of 
any produce hereinbefore mentioned ; and such sheriff 
or other officer shaQ, in the absence or silence of such 
landlord or his agent, delay the sale of such produce 
until the latest day he lawfully can appoint. 

Such sheriff may dispose of any produce hereinbefore Sect, a 
mentioned to any person who shall agree in writing, in ^®"^ ^P 
cases where no covenant or written agreement shall be dace to person 
shown, to use and expend the same on such lands in penditonLmd. 

(j9) Rem Y. Oibourne, 6 Price, 94. 
F. P 



'\ 
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Sect 11. 

ABsignee not 
to ase prodace 
in anj other 
manner than 
tenant might 
hare done. 
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such manner as shall accord with the custom of the 
country ; and in cases where any covenant or written 
agreement shall be shown, according to such covenant 
or written agreement ; and after such sale it shall be 
lawftil for such person to use all such necessary bams, 
buildings, yards and fields for the purposes of consuming 
such produce, as such sheriff shall assign and such 
tenant would have been entitled to for the like purpose. 
No assignee of any bankrupt, nor any assignee under 
any bill of sale, nor any purchaser of the goods or crop 
of any person employed in husbandry on any lands let 
to &rm(^), shall take, use or dispose of any hay or 
other produce, or any manure or other dressings in- 
tended for such lands and being thereon, in any other 
manner than such bankrupt or other person so employed 
in husbandry ought to have taken, used or disposed of 
the same. 



Constmction 
of agreements 
relating to 
course of hns- 
bandij. 



Covenant not to sow land with wheat more than 
once in four yearsy nor with more than two 
crops of any kind of grain whatsoever during 
the same period of four years. Applies to any 
four years of the term, however taken, and not 
to each successive four years from the com- 
mencement (r). 

Covenant to cultivate, on the four^course system, 
according to the custom of the country. Means 
only so far as is universally obligatory by the 
custom of the country {s). A jury may find that 
the tenant ploughed as much as he was bound 
to do by the custom («). 



{q) This section applies to an 
ordinary sale hjr the tenant him- 
self. Wilnuft y. Ro$e, 3 £. & B. 
668; 23 L. J., Q. B. 281. 



(r) Fleming v. Snook, 5 Beav. 
250. 

(«) Newson ▼. Smythits, 1 F. 
& F. 477, 479. As to the mean- 






CULTIVATION OF LAND. 211 

Agreement to manage and quit premises agreeably 
to the manner in which the same have been 
managed and quitted by the former tenants. A 
tenant^ without notice, is not bound by the terms 
upon which the former tenants held. The only 
rule by which, according to the agreement, he is 
to be guided, is the condition of the estate and 
the mode in which it was managed at the time 
of his taking possession (/). 

Covenant to manage pasture in a husbandlike 
manner. Is equivalent to a covenant not to 
convert it into arable land(u). 

Covenant to permit the landlord in the last year of 
the term to sow clover among the tenanfs barley. 
The landlord must use due diligence to ascertain 
for himself when the tenant sows his barley (x). 

Covenant at the end of the lease to leave the turnip 
or fallow breaks once ploughed for the incoming 
tenant. The words turnip or fidlow breaks 
mean the land which would, in the natural 
course of good husbandry, be ploughed and left 
fallow for the purpose of being planted with 
turnips (y). 

Covenant to pay additional rent for pasture land 

which lessee should ear, plough^ break up, dig, 

use or convert to tillage, or for brick earth, or 

for any other purpose whatsoever. It seems 

ing of a coTenant to farm on the t. Molins, 6 Ves. 328. See HilU 

foar-coane system, see Hankin y. y. Mowland, 4 De G., M. & Q. 

Lay, 2 De G., F. & J. 65. 430 ; 22 L. J., Ch. 904. 

(t) JAebenroodY, Vines, I'Mer. (a?) HughetT. Jiiohman,Cowp. 

16,18. See Hood Y. Kendall, 17 125. 
C. B. 260. (y) Hunter v. MiUer, 9 L. T.. 

(u) Per Lord Eldon, in J>rujy N. S. 159. 

p2 
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Oonstractioii 
of agreements 
relating to hay 
and straw. 



that whether the use of the land as a race-course 
and ground for training horses is a breach of the 
covenant is a question of fact for a jury (2). 
Laying down the land to permanent grass again 
will not protect the lessee^ who has once ploughed 
it up^ &om future accruing additional rent (a). 

Covenant not to remove from the farm^ during the 
last year of the term, any of the hay^ §'c., which 
shall grow on the farm. The lessee is pro- 
hibited from removing hay, &c. which is on the 
farm in the last year of the term, at whatever 
time during the term it may We grown (5). 

Agreement that tenant shall not sell any straw or 
manure grown or produced on the farm without 
the licence of the landlord, under certain penal- 
tieSy recoverable a^ additional rent. Extends to 
straw sold by the tenant after the determination 
of the tenancy (c). 

Agreement that tenant shall consume the hay on 
the premises^ or for every load of hay removed 
shall bring two loads of manure. The bringing 
on the manure is not a condition precedent to 
the carrying off the hay as between the landlord 
and tenant, but after the tenant has quitted pos- 
session of the premises, the succeeding tenant 
may refuse to permit the hay to be removed 
until the manure is brought on (cf). 

Agreement that " value *' of straw or hay sold off 
is to be returned in manure on the land. The 



(2) Aldridge y. Howard^ 4 M. 
& 6r. 921. 

' (a) Birch y. Stephenson, 8 
Tannt 469, 478. 

(&) Gale Y. Bates, 3 H. & C. 



84 ; 83 L. J., Ex. 235. 

(r) Massey y. OoodaU, 17 Q. 
B. 810; 20 L. J., Q. B. 626. 

{d) Smith Y. Chance, 2 B. & 
A. 763, 756. 
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Court of Exchequer was equally divided upon 
the question whether the market value of the 
straw is to be returned in manure, or so much 
manure only is to be spent upon the land as the 
hay or straw would have produced (e). 

Agreement that tenant shall be paid **a fair 
price ^^ for straw left on the premises at the end 
of his tenancy y not containing any stipulation as 
to payment for manure. The tenant is to be 
paid for the straw at a fodder price only, i. c, 
one-half the market price (y*). 

Agreement by tenant to pay an additional rent for 
every ton of hay, Sfc,^ sold off or removed from 
the premises. Hay of very bad quality and unfit 
to be eaten by cattle i& within the meaning of 
this agreement (^). 

Covenant that lessee shall not sell or carry away 
from the demised premises any hay, straw or 
manure grown or produced thereon without the 
consent of tlie lessor ^ under the increased rent of 
lOLfor every ton so sold or carried away^ but 
that the lessee will consume the hay and straw 
by his cattle. The lessee is entitled to sell 
the hay and straw on payment of the increased 
rent (A),. 

Condition not to sell or convey away any dungy Sfc, Constrnction 

from a farm. Extends to manure made on the ^^^^'^ ' 

manure. 

(0) Lowndes y. Fountain, 11 tion,'' see Cumberland ▼. Bofces, 

Ex. 487. The opinion of Parke, 16 C. B. 348 ; 24 L. J., C. P. 46. 

B., was in favour of the latter (g) Melden y. Tattersall, 7 L. 

constraction. T., N. S. 718. 

(/) Clarke y. Westrope, 18 C. (A) Legh y. Lillie, 6 H. & N, 

B. 766 ; 25 L. J., C. P. 287. As 166 ; 80 L. J., Ex. 26. 
to the meaning of a ** fair valna- 
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farm by cows sold by the tenant and provided 
with provender by the buyer (i). 

Covenant to manure land with two sets of muck 
within the space of six of the last years of the 
term, the last set of muck to be laid upon the 
premises within three years of the expiration of 
the term. The tenant may lay on both sets 
of muck within the three last years of the 
term (A). 

Covenant^ by outgoing tenant, to leave the manure 
on the farm and sell it to the incoming tenant at 
a valuation. The e£fect of this covenant is to 
give the outgoing tenant a right of onstand for 
his manure upon the &rm^ and he has such a 
continuing possession of it and property in it, in 
the meantime, as enable him to maintain an 
action of trespass if the incoming tenant take 
it before the valuation has been made (/). 



Sect, YI.— Fences. 

TAOm 

(1) liabilitr to repair where there is no express agreement • • 214 

Obligation of tenants for life or years 214 

,, „ from year to* year or at will • . 215 

(2) Ownership of fences 215 

General presamption •• •• •• •• •• 216 

Obligation to keep np boundaries 216 



(1) Liability to repair y where there is no express 

Agreement. 

Obligation of I* w SO notoriously the duty of the actual occupier of 
teimnto^for life j^j^^ ^ j^j^^^ the fences, and so little the duty of the 

(i) ffindle t. Pollitt, 6 M. & A. 416, 418. 
W. 529. (0 -Beaty v. 6Hhbons, 16 £ast» 

(k) PmndU T. Moore$, 5 B. & 116, 118. 
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landlord^ who is not in possession^ that^ without any 
agreement to that effect, the landlord may maintain an 
action against his tenant for not so doing, upon the 
ground of the injury done to the inheritance (m). It Obligation of 
would seem, however, that a tenant at will or from year year to year or 
to year, since he is not liable for mere permissive waste, ** ''"^ 
is not bound to make good the decay of the fences (n). 
The general rule of law is, that a man is only bound to 
take care that his cattle do not wander from his own 
land and trespass upon the lands of others. He is 
under no legal obligation, therefore, to keep up fences 
between adjoining closes of which he is owner; and 
even where adjoining lands, which have once belonged 
to different persons, one of whom was bound to repair 
the fences between the two, afterwards become the pro- 
perty of the same person, the pre-existing obUgation 
to repair the fences is destroyed by miity of ownership. 
And where the person who has so become the owner of 
the entirety afterwards parts with one of the two closes, 
the obligation to repair the fences will not revive, unless 
express words are introduced into the conveyance for 
that purpose (o). 

Where two persons have adjoining fields, and there 
is no hedge between them, each must take care that his 
beasts do not trespass upon his neighbour's land( ;?). 

(2) Ownership of Fences y 8fc. 
There is no rule as to a certain width which the 
owner of a ditch is entitled to have. No man making 

(m) Jodgment of Ld. Kenyon, (o) Per Bajlej, J., in Boifle y. 

C. J., in Cheetham y. ffampson, Tamlyn, 6 B. & C, at p. 337. See 

4 T. R., at p. 319. See JVhitfield obeenrations on this case in Bar- 

Y. Weedon, 2 Chit. 686. her y. Whiteley, 34 L. J., Q. B., 

(n) See cases cited, ante, p. 200; at p. 216. 

also Gandy y. Jubber, 6 B. & S. ip) ^ Hoi. Abr. 565, pi. 7. See 

78; 38 L. J., Q. B. 151. Churchill y. Evans, 1 Tannt 529. 
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a ditch can cut into his neighbour's soil ; but usually he 
cuts it to the very extremity of his own land. He is, of 
course, bound to throw the soil which he digs out upon 
his own land, and often he plants a hedge on the top of 
it. If he afterwards cuts beyond the edge of the ditch, 
which is the extremity of his land, he cuts into his 
GeDeral pre- neighbour's soil, and is a trespasser {q). Hence, where 
samp on. ^^ adjacent fields are separated by a hedge and a 

ditch, the hedge primd facie belongs to the owner of 
the field in which the ditch is not (r). If there are two 
ditches, one on each side of the hedge, the ownerdiip 
of the hedge must be proved by showing acts of 
ownership (r). 

The common use of a wall separating adjoining lands 
belonging to different owners, is presumptive evidence 
that the wall belongs to the owners of those adjoining 
lands as tenants in common ; for the law will presume 
that the acts of enjoyment were lawful (s). 
Obligation of Among other obUgations resulting from the relation 
t^tonndaiiaL of landlord and tenant, a tenant contracts an obligation 

to keep his landlord's property distinct from his own 
property during the term, and at the end of the term to 
leave it clearly distinct, and not in any way confounded 
with his own. If he has put his landlord's property 
and his own together, for his own convenience, in order 
to make the most of it during his tenancy, he is bound 
at the end of the term to render up specifically the 
landlord's land ; and if the tenant has so confounded 
the boundaries that the landlord's land cannot be ascer- 
tained, the Court of Chancery will inquire what was 

{q) Per Lawrence, J., in Vawles Noye y. Reed^ 1 Man. & Ry. 63. 
V. Miller ^ 8 Tannt., at p. 188. (*) Ouhitt v. P&rter, 8 B. & C. 

(r) Per Baylej, J., in Quy y. 257, 259, note (h), 266. See MatU 

Weit, cited 2 Selw. N. P. 1244; t. Hawkins, 5 Taunt. 20. 
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the value of the landlord's estate^ valued fairly, but to 
the utmost, as against the tenant {t). 



Sect. VII.— Trees. 

TAoa 

(1) Where there is no express af^reement 217 

Property in trees as between landlord and tenant . • 217 

„ „ y, and third persons.. 217 

,, * bushes, &c 218 

Estovers 218 

Windfalls 218 

(2) Where there is an express agreement 218 

Constraction of agreements relating to trees • . . . 218 

(1) Where there is no express AgreemenU 
The general property in timber-trees is in the knd- P~P^y^ 
lord(2f). Oak, ash and elm, which are timber-trees tween landlord 
everywhere, by the general rule of the realm, become "*^ tenant 
timber at twenty years' growth (or). By the custom of 
the country, in some places, trees are considered as 
timber which, generally speaking, are not so (y ). When 
a particular kind of wood is admitted to be timber by 
the custom of the country, the rule of law applicable 
to timber-trees in general attaches upon it, so as to 
give it the properties and privileges of timber at twenty 
years' growth (^r). 

The landlord of a tenant from year to year, although Property in 
there is no reservation of the timber on the premises, tween landlord 
may bring an action of trespass against a third person 2^^"^^ ^^" 
for carrying it away after it has been cut down (a). 

{t) Judgment of Ld. Eldon, in Lit 53 a. See Whitty y. DiUon^ 

AU.'Gen. t. If^illeHoUy 2 V. & B., 2 F. & F. 67. 

at p. 264. ^ee Att.'Oen, t. Ste- (y) See Chtmdoi y. Talbot^ 2 

phcru, 6 De G., M. & G. Ill ; 25 P. W., at p. 606; Aubrey Y,IUher, 

L. J., Ch. 888. 10 East, 446 ; Co. Lit. 53 a. 

(u) Berrvman y. Peacock, 9 (s) Aubrey y. FUher, 10 East, 

Bing. 384, 387. 446. 

(a?) Judgment of Ld. Ellen- (a) Ward v. Ajulrews, 2 Chit, 

horongh, C. J., in Aubrey y. 636. 
Fisher, 10 East, at p. 456 ; Co. 
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Property in 
boshes. 



EstoTers. 



Windfalls. 



Wliere a tree grows near the land of two persons, so that 
the roots derive nourishment from the soil of both, the 
properdin the tree is to be ascertained by showing 
where it was first sown or planted {b). 

The property in bushes is in the tenant, but if he 
exceeds his right, as by grubbing up or destroying 
fences, he maj be liable to an action of waste (c). 
Every tenant, except a tenant at will, may take suffi- 
cient wood to repair the waUs, pales, fences, hedges and 
ditches as he found them; but he cannot make new 
fences, &c. He may also take wood to biu:n in the 
house, or for repairing the house, and for making 
and repairing implements of husbandry (rf) ; but not for 
sale («)• K he cuts down growing wood to bum when 
he has a sufficient quantity of dead wood, he will be 
guilty of waste (<f). In felling timber for repairs, he 
is bound to confine himself to such trees as are adapted 
for that purpose, and to employ them accordingly (y). 

Windfidls of decayed timber-trees belong to the 
tenant for life or years, and windfalls of trees which 
are not timber, may, in the absence of express excep- 
tion, be claimed by him (ff). But windfalls of sound 
timber-trees, as between lessee and lessor, belong to the 
lessor (^). 



Goostmctioii 
of a^preements 
relating to 
trees. 



(2) Where there is an express AgreemenL 

Covenant in a lease of a farm and quarries of stone 
thereon, with liberty to work the quarries, and 



{li) Holder t. Coate$y M. & M. 
112. See JHxon y. Geldard, 
Dixon's Law of the Farm, 81. 

{o) Berrifnan t. Peacock, 9 
Bing. 884, 387. 

id) Co. lit 53 b. 

le) Co. lit 63 b. See Cour- 



town T. Ward, 1 Sch, & Let 8. 

(/) SimmoM y. Norton, 7 Bing. 
640, 649. 

iff) Craig on Trees, 123. See 
Herlakenden's Case, 4 Co. R. 62; 
(Thannon y. Patch, 5 B. & C. 
897. 
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containing an exception of trees^ not to commit 
waste by cutting down timber~trees, saplings, or 
any other wood or underwood. Cuttiiig down 
wood and underwood necessary to be cut down 
in order to work a quarryTn^e demised pre- 
mises is not a breach of the covenant (A). 

CoYENAirr that tenant shall not during the term cut 
down any of the coppice of less than ten years* 
growth or at any unseasonable time of the year. 
At the end of the term the landlord agrees to pay 
to the tenant the value of all such growth of cop^ 
pice and underwood as shall be then standing 
and growing. The landlord is bound to pay the 
tenant for the value of all the coppice of less than 
ten years' growth left standing on the demised 
premises at the end of the term^ though no spe- 
cial consideration appears on the fsyce of the deed 
for the landlord's agreeing to make a compensa- 
tion to the tenant for the value of the part of the 
coppice which the tenant was not entitled to 
cut (i). 

Covenant to deliver timber growing on the premises 
sufficient for the repairs thereof. The timber 
must be sufficient in quality as well as quantity (J). 

Covenant to deliver up at the end of the term all 
the trees standing in the orchard at the time of 
the demise, " reasonable use and wear only ex~ 
cepted.^ If the trees in the orchard are too 
crowded^ the removal of such as are past bear- 
ing must be considered as a reasonable use of 
the orchard and trees (A). 

(A) J)oe y. Price, 8 C. B. 894; 741, 749. 
19 L. J., C. P. 121. (k) Doe y. Crouch, 2 Camp, 

(i) Love y. Pares, 18 East, 80. 449, 450. 
O) Snell y. Snell, 4 B. & C. 
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Covenant not to felly stub up, lop, or top timber-trees 
excepted out of the demise. The executor of the 
lessor is entitled to sue for a breach of this cove- 
nant committed in the lifetime of the testator (/). 

Covenant not to remove or grub up or destroy trees* 
Removing trees from one part of the premises 
to another^ or taking away trees, though the 
lessee plants a greater quantity than he takes 
away (those taken away not being dead) will 
constitute breaches of this covenant (m). 



Sect. VIII. — Insurance, 

TAQM 

CoQstniction of general coyenant to insare 220 

^ coyenant to inflnre in names of specified penons . . 221 

Statatory proyisions in case of fire .. .. .. •• .• 222 



Constmction Under a general covenant to insure and keep insured 
oo^mt to in- *^® demised premises, the lessee must keep them in- 
""'mS^ ^®®P sured during the whole term {n) ; the covenant is broken 

if they are uninsured at any time(0), although no 
inconvenience or loss may be occasioned to like land- 
lord (p). The insurance must be made within a reason- 
able time after the execution of the lease, and if any 
delay occurs, the onus of showing that such delay is 
reasonable will rest on the tenant (q). The insurance 
must extend to the whole of the premises specified in 
the covenant, since a breach will be committed if any por- 

(0 Baymond y. Fitch, 2 Cr. Peck, 1 B. & Ad., at p. 438. 

M. & R. 688. As to the constmc- (^) Doe y. Shewin, 8 Camp, 

tion of exceptions of timber, see 134, 137. See WiUoA y. WtUan, 

ante, p. 78. 14 C. B. 616 ; 23 L. J., C. P. 137; 

(m) Doe y. Bird, 6 C. & P. Price y. Worwood,^ U.& If. 612; 

1 95. 28 L. J., Ex. 329 ; Doe y . Lam ing, 

(») See Heehman y. I$aac, 6 4 Camp. 73. 

L. T., N. S. 383. iq) Doe y. Ulph, 13 Q. B. 204 j 

{p) See judgment in Doe y. 18 L. J., Q. B. 106. 
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tion remains uninsared (r). Though no fire occurred 
during the period for which premises remained unin- 
sured, a juiy may giye more tJian nominal damages to 
the landlord in respect of the possibility of loss to which 
he has been exposed («)• 

A covenant to insure/ which does not specify in what Constniction 
sort of office such insurance is to be effected, is not void J^ SwrareTn 
for uncertainty {t) ; but express provision is frequently ^^ ^^ *P^ 
made, both as to the office in which the insurance is to bods. 
be effected and the persons in whose names it is to be 
taken out. These particulars must be carefiilly observed 
by the tenant. A covenant to insure and keep insured 
in the joint names of the lessee and lessor will be broken 
by an insurance in the name of the lessee only {u) ; but 
if the conduct of the lessor has been such as to induce 
a reasonable and cautious man to believe that he would 
do all that was necessary or required of him by insuring 
in his own name, the lessor cannot recover for a for- 
feiture (or). Although this covenant is not literally 
performed by an insurance in the name of the lessor 
^ly, it is substantiaDy performed for the benefit of 
the lessor, and he cannot recover for a breach of the 
covenant ; the stipulation for the insurance in the name 
of the lessee being for the exclusive benefit of the 
latter (y). A covenant to insure in the names of three 
lessors, is broken by an insurance effected by the lessee 
in their names jointly with his own {z). 

(r) Penniall t. Harborne, 11 (a?) Doe t. Rovse, Ry. & M. 

Q. R S68 ; 17 L. J., Q. B. 94. 348, 346. As to relief against for- 

{$) Hey T. Wyche^ 12 L. J., Q. feitnre for breach of a ooyenant 

B. 83, 86 ; 2 G. & D. 669. to Insure, see post, p. 289. 

{t) Doe T. Shereiny 3 Camp. (y) Havens t. Middleton, 10 

134. Hare, 641 ; 22 L. J., Ch. 746. 

(tt) Doe T. Gladwin, 6 Q, B. (2) Penniall y. HarbomOf 11 

963; 14 L. J., Q. B. 189. See Q. B. 368; 17 L. J., Q. B. 94. 
Doe y. Bowey Ry. & M. 843. 
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So long as the terms of a coyenant to insure are not 
complied with^ there is a continuing breach^ and the 
receipt of rent by the landlord will only operate as 
a waiyer of breaches committed before the time when 
such rent was received (a). 

Statatory pro- The person entitled to the benefit of a covenant on 
of fire! ^® P*^ ^^ * lessee (for years or life (sect. 9) ), to insure 

Stat 22 & 23 against loss or damage by fire, shall, on loss or damage 

Lessor to hare' ^^ ^® happening, have the same advantage from any 
benefit of in- then Subsisting insurance relating to the building cove- 

snrance not in , . . 

conformity nanted to be insured, effected by the lessee m respect 
wi covenan . ^^ ^^^ interest under the lease, or by any person claim- 
ing under him, but not effected in conformity with the 
covenant, as he would have from an insurance effected 
in conformity with the covenant. 
Stat. 14 Geo. 3, The governors or directors of the several insurance 
j^^^ ' offices for insuring houses or other buildings against loss 
offices, on re- by fire are authorized and required, upon the request (to 
sons interested be distinctly made before the office has settled with the 
bnmtOTOTsns. i^^surer (^)), of any person interested in or entided unto 
picion of fraud any house or other buildings (c), which may hereafter be 

or arson, ^ - - ^ 

laj out insn- burnt down, demolished or damaged by fire ; or upon 

ranoe money n n • • ^i ^ ^i 

in rebnildiog. ^^7 groimds of suspicion that the owner, occupier or 

other person who shall have insured such house or other 
buildings, have been guilty of firaud, or of wilfully setting 
their house, or other buildings, on fire, to cause the 
insurance money to be laid out, as far as the same will 
go, towards rebuilding, reinstating or repairing such 

(a) Doe y. Oladrvin, 6 Q. B. tenant are not within these words, 

953; 14 L. J., Q. B. 189. although the tenant has core- 

(() Simpson t. Scottish Union nanted to deliver np the fixtures 

Jnsuranee Co,, 1 Hem. & M. 618; at the determination of the te- 

32 L. J., Ch. 329. nancy. Ew parte Chrely^ 34 L. 

(c) Trade fixtures pnt np bj a J., Bk. 1 ; 13 W. R. 60. 
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house, or other buildings so burnt down, demolished or 
damaged by fire ; imless the party claiming such in- 
surance money shall, within sixty days next after his 
claim is adjusted, give a sufficient security to the gover- 
nors or directors of the insurance office where such 
house, or other buildings, are insured, that the same 
insurance money shall be laid out as aforesaid ; or un- 
less the said insurance money shall be, in that time, 
settled and disposed of, to and amongst all the con- 
tending parties to the satisfaction of such governors or 
directors of such insurance office respectively (df). 



Sect. IX. — Tuxes. 

PAOE 

(1) Where there is no express agreement 223 

Taxes which fall on the landlord 223 

(2) Where there is an express agreement 225 

Agreements relating to property tax 225 

Payment of tithe rent-charge 225 

Constmction of agreements relating to payment of taxes 226 



(1) Where there is no express Agreement. 

As a general rule, taxes and rates are payable in the Taxes which 
first instance by the tenant. In the following cases he lord. 
may obtain repayment by deducting the amount from 
his next payment of rent : — Where he has paid the 
landlord's share of the property tax (e), or the landlord's 
proportion of the land tax or sewer's rate ; or rent- 
charge in lieu of tithes (/). One-half of the cattle 
plague rate may also be deducted fi-om the growing 

(d ) This section is of nniversal within the limits mentioned in 

application, and not limited in its the ahoye act, will ran with the 

operation to the metropolitan dis- land. See Vernon y. Smith, 5 B. 

trict. See Ex parte Gorely, 34 & A. 1, 5. 

L. J., Bk. 1; 13 W. E. 60. It (<?> See ante, pp. 119, 120. 

seems to follow that a coyenant (/) Ante, p. 120. 
to insnre premises, not situate 
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Stat. 32 & 83 
Vict c. 41, 

8. 1. 

Tenant for 
shorter term 
than three 
months maj 
dedact poor 
rates paid hj 
him from 
rent. 

Sect 2. 

Soch tenant 
not to be com- 
pelled to paj 
at one time 
more than one 
qnarter's rate. 

Sect 8. 

Where owner 
who is liable 
to pay poor 
rates neglects 
to do 00, tenant 
may pay and 
deduct from 
rent. 



rent due to the owner of the premises in respect of 
which the rate is levied (^). 

The occupier of any rateable hereditament let to 
him for a term not exceeding three months, shall be 
entitled to deduct the amount paid by him in respect of 
any poor rate assessed upon such hereditament &om 
the rent due or accruing due to the owner, and every 
such payment shall be a valid discharge of the rent to 
the extent of the rate so paid. 

No such occupier shall be compelled to pay to the over- 
seers at one time, or within four weeks, a greater amoimt of 
the rate than would be due for one quarter of the year. 

Where an owner who has undertaken, whether by 
agreement with the occupier or with the overseers (A), 
to pay the poor rates, or has otherwise become liable to 
pay tlie same (£), omits or neglects to pay any such rate, 
the occupier may pay the same, and deduct the amount 
from the rent due or accruing due to the owner, and the 
receipt for such rate shall be a valid discharge of the 
rent to the extent of the rate so paid. 



(g) Stat 82 & 33 Vict c. 70, 
8.89. 

(A) In case the rateable ralne 
of any hereditament does not ex- 
ceed twenty poands if sitnate in 
the metropolis, or thirteen pounds 
if sitnate in any parish wholly or 
partly within the borongh of liyer- 
pogl, or ten ponnds if situate in 
any parish wholly or partly within 
the city of Manchester or the 
borongh of Birmingham, or eight 
ponnds if sitnate elsewhere, and 
the owner is willing to enter into 
an agreement in writing with the 
overseers to become liable to them 
for the poor rates, for any term 
not less than one year, and to pay 
the poor rates whether the here- 



ditament is occupied or not, the 
OYcrseers may, subject to the con- 
trol of the vestry, agree with the 
owner to receive the rates irom 
him, and to allow to him a com- 
mission not exceeding twenty-five 
per cent on the amount thereof 
(sect 8). 

(i) The vestry of any parish 
may order that the owners of all 
rateable hereditaments to which 
section three of this Act extends, 
situate within such parish, shall 
be rated to the poor rate instead 
of the occupiers. Provided that 
this clause shall not be applicable 
to any rateable hereditament in 
which a dwelling-house shall not 
be included (sect 4). 
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(2) Where there is an express Agreement, 

No coyenant or agreement between landlord and A^reemeiitgr&- 
tenant^ or any other persons^ touching the payment of perty tax. 
taxes and assessments, to be charged on their respective Stat 6 & 6 

'^17'* ♦ OK 

premises, shall be deemed to extend to the duties charged s. 73. ' ' 
thereon under this act, nor to be binding contrary to the AgreementB 

_ , contrary to 

intent and meaning of this act; but all such duties shall meaning of act 
be charged upon and paid by the respective occupiers, ^L 
subject to such deductions and repayments as are by 
this act authorized and allowed ; and all such deductions 
and repayments shall be made and allowed accordingly, 
notwithstanding such covenants or agreements. 

All contracts, covenants and agreements made or Sect 103. 
entered into or to be made or entered into for payment Agreements 

* ^ "^ for payment of 

of any rent in fiill, without allowing such deduction (for rent without 

the property tax), shall be utterly void (so fer as regards perty tax to be 
such non-allowance of the deduction (A). A provision ^^^^' 
for reducing the rent if the property tax shaU be re- 
pealed is, however, valid (/) ). 

If any occupying tenant of land shall quit, leaving Payment of 
unpaid any tithe rent-charge charged upon such land, eh^g^?"*" 
which he was by the terms of his tenancy legally, or Stat 14 & 15 
equitably, liable to pay, and the tithe owner shall give s. 4. *^' ' 
notice of proceeding by distress upon the land for Landlord or 
recovery thereof, it shall be lawfiil for the landlord, or tenant mfv 
the succeeding tenant or occupier, to pay such tithe JIJ^ '^^^^fT"*" 
rent-charge, and any expenses incident thereto, and to impaid by , 

, , -I • X 1 preceding 

recover the amount he may so pay, over agamst such tenant, and 

{%) G<ukeU Y. Mng, 11 East, & S. 217, 235 ; 31 L. J., Q. B. 36; 

165; Readslum y. Balders, 4 32 L. J., Q. B. 41. 

Taunt 67 ; Fuller v. Abbot^ lb. (0 Colbron v. Tratergy 12 C. 

105 ; TinoJder v. Prentice, lb. B., N. S. 181 ; 31 L. J., C. P. 257, 
549. See IMi/ng r. Tayhxr, 3 B. 

P. Q 
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reooYer amount first-named tenant or occupier, or his legal representa- 
tives, in the same manner as if the same were a debt bj 
simple contract due &om such first-named tenant or 
occupier to the landlord or tenant making such pay- 
ment. 



Constrnciioii 
of affreements 
relatmgto 
pajment of 
taxes. 



Agbeement, by tenant, to pay all taxes, 8fc, The 
words comprehend the land tax, although not 
speciaQy mentioned (iw). 

Covenant, by lessee, to pay all taxes, charges, rates, 
tithes, or rent-charge in lieu of tithe, dues, and 
duties whatsoever now, or at any time during the 
demise, imposed upon the demised premises. Does 
not relate sqlelj to rates payable by the landlord, 
but includes aQ rates imposed on the lessee in 
respect of his occupation, and all fiiture rates 
which may be imposed on the land (n). 

Covenant, by lessor, to pay all taxes on the land de- 
mised. Does not include poor rates (o). 

Covenant to pay parliamentary taxes. Includes 
the land tax (p) and all taxes directiy imposed 
by parliament; but not a county rate(y), or 
sewer's rate(r), or an assessment levied under 
an act for repairing a bridge, to the repair of 
which the owners of land are liable ratione 
tenurcB (s). 



(m) Amfield y. WhUe, By. & 
M. 246. 

(n) -H«rffv.-Hiirff,4Ex.671; 
19 L. J., Ex. 410. 

ip) Theed t. Starkey, 8 Mod. 
814. 

ip) Manning y. I/unn, 2 C. & 
K. 18. See Christ's Hospital y, 
ffarrild, 8 Sc N. B. 126; 2 M. 



& Gr. 707. 

(q) See Palmer y. Earith, 14 
M. & W., at p. 430. 

(r) Palmer y. JBarith, 14 M. & 
W. 428; 14 L. J., Ex. 266. See 
Brewster y. KUchel, 2 Salk. 616. 

{s) Baker y. GfreenhiU, 8 Q. 
B. 148. 
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- Covenant to pay parochial tajces and assessments. 
Apparently includes a county rate {£). 

Covenant, by lessee^ to pay all such parliamentary, 
parochial and county, district and occasional 
levies, rates, assessments, taxes, charges, imposi-- 
tions, contributions, burdens, duties and services 
whatsoever as during the term shall be imposed 
upon the premises. The lessee will be liable for 
the expense of executing drainage works done by 
the authority of ^^ The Metropolis Local Manage- 
ment Act, 1855 "(tt). 

Covenant, by tenant of a house, to pay all tajces, 
rates, duties and assessments whatsoever which 
during the demise shall be imposed on the tenant 
or landlord of the premises demised in respect 
thereof, whether parliamentary, parochial or 
otherwise. Extends to a payment which the 
landlord has been obliged to make, under the 
Metropolis Local Management Acts, for the 
paving of the street (or). But if under a local 
improvement act the landlord's duty in the first 
instance is not to pay money but to pave the 
street, with a provision that, on default of the 
landlord, the coimcil may pave and charge 
the landlord with the expenses thereof, or, by 
way of additional remedy, cliarge the occupier, 
who may deduct sums so paid from his rent; 
a tenant who has entered into a covenant similar 
to that above mentioned will not be liable to 

{t) Reg, y. Aylesbury, 9 Q. B. (a?) I%ampson r. Zapworth, 87 

361. L. J., C. P. 74 ; L. R., 8 C. P. 149. 

(u) Sweet y. Seager, 2 C. B., See Payne v. Bwrridge, 12 M. & 

N. S. 119. W: 727 5 18 L. J., Ex, 190. 

Q2 
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repay to the landlord the amount of such ex- 
penses (y ). 

Agbeement to demise a farm at the yearly rent of 
40/. payable quarterly y free of all outgoings. 
The landlord is entitled to a net rent payable 
free of land tax and tithe commutation rent- 
charge {z). 

Covenant, by landlord, to pay land tax. The land- 
lord is only liable to pay land tax in proportion 
to the rent reserved to him, and not accord- 
ing to the rent upon which the premises are 
taxed (a). 

Covenant to pay a yearly rent of 60/. clear of all 
rates and assessments, sewer's rate and land tax 
excepted. Where the tenant, by building on the 
land, has increased its rateable value, he is only 
entitled to deduct the proportion of the sewer's 
rate and land tax payable upon the original 
rent (i). 

Covenant, by lessor, to pay all taxes now chargeable 
on the demised premises, and by lessee to pay all 
fresh taxes which shall hereafter be charged on 
the premises. The lessor must pay the taxes 
chargeable on the premises at the time of mtilnng 
the lease, but the lessee must pay all fresh taxes, 
and also all such additions to the amount of the 
taxes formerly chargeable, as are occasioned by 
the improved value of the premises {c). 

(y) Tldntell y. WhUtvorth, 86 440; Watson t. Home, 7 B. & C. 

L. J., C. P. 108; L. B., 2 C. P. 285. See Ward y. Qmst, 10 B. 

826. & C. 636. 

(«) ParUh T. SUeman, 1 De G., (J) SmUh y. Humble, 16 C. B, 

F. & J. 826 ; 29 L. J., Ch. 96. 821 ; Hyde y. HiU, 3 T. B. 377. 

(0) Tam y. Lenuin, 1 Wils. 21; (<*) Watson y. Atkins, 3 B. & 

WkUfield y. Brandwood, 2 Stark. A. 647. See Cfrakam y. Wade, 
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Sect. X.— Quiet Enjoyment 

PAOI 

(1) Where there is no express a^eement . . . . • • • • 229 

Implied contract for qmet enjoyment • . • • • • 229 
What oonstitates an eviction . . 280 

(2) Where there is an express agreement • • 232 

Constmction of restricted covenant for qniet enjoyment 232 
„ general covenant ^ „ • . 283 

» special covenants „ „ . . 238 

Damages for hreach of covenant „ „ • • 234 



(1) Where there is no express Agreement* 
A contract for quiet enjoyment is implied under a Implied coin 
parol demise of a tenement {d). An action of covenant enjoymait!" 
will lie against the lessor upon tlie word ** demise " in 
a lease by deed^ for that word imports a covenant in 
law on the part of the lessor that he has good title^ and 
that the lessee shall quietly enjoy during the term («). 
But this implied covenant ceases with the estate of the 
lessor; hence if^ under a lease made by a tenant for 
life (not containing any express covenant for quiet en- 
joyment) the lessee is evicted by the remainderman 
after the death of the lessor^ the lessee cannot maintain 
an action upon an implied covenant for quiet enjoyment 
against the executor of the tenant for life {f). A per^ 
son who lets premises agrees to give possession, and not 
merely to give a chance of a lawsuit (y ). If he does not 
give possession the lessee may recover damages against 



16 East, 29; Hunt r. HwH^ 4 
Ex. 571 ; 19 L. J., Ex. 410. 

(<0 Bandy v. Cartwright, 8 
Ex. 918 ; 22 L. J., Ex. 285 ; Hall 
V. City of London Brewery Qf., 
2 B. & S. 737; 31 L. J., Q. B. 
257. See Granger v. Collins, 6 
M. & W. 458; Mes$ent v. Rey- 
nolds, 3 C. B. 194 ; 15 L. J., C. P. 
226. 



(«) Per littledale, J., in Bur» 
nett y. Lynch, 5 B. & C, at p. 
609; Iggulden y. May, 9 Yes., 
at p. 330. 

(f) Adams v. Oibney, 6 Bing. 
656. See Pen/old y. Abbot, 82 
L. J., Q. B. 67 ; 11 W. R. 169 ; 7 
L. T., N. S. 384. 

(g) Judgment in Coe t. C^t 
5 Bing. 440. 
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him, and is not obliged to bring ejectment against an 
occupier wbo wrongfiilly reAises to quit (A). One of 
tbe necessary consequences of the implied agreement on 
the part of every landlord for his tenant's quiet enjoy- 
ment is that t^e landlord, if himself a lessee, shaU, by 
paying over to the superior landlord the rent received 
from* the under-tenant, protect such under-tenant from 
the superior landlord's distress (i). 

The covenant implied in the word " demise " will be 
qualified and restrained by an express covenant for quiet 
enjoyment (A). Hence, the lessee, upon an eviction by 
a paramount title, cannot recover under the implied 
covenant if the lease contains an express covenant for 
quiet enjoyment against the lessor and those who claim 
under him(/). The implied indemnity is also limited 
to the wrongftil entry of the lessor or of persons dom- 
ing under or paramount to him (m). No action will lie 
upon it for an eviction of the tenant by a stranger (n). 
What const!- To constitute an eviction of a tenant by his landlord 
^j^ ^ which will operate as a suspension of rent, it is not 

necessary that there should be an actual physical ex- 
pulsion from any part of the premises; any act of a 
permanent character done by the landlord or by his 
authority, with the intention of depriving the tenant 
of the enjoyment of the premises as demised, or any 
part of them, will operate as an eviction (o). Whether 
such intention does or does not exist is a question for a 

(A) Coe V. Clay, 6 Bing. 440; N. C. 678; 5 Bing. N. C. 183. 

Jinki V. Edwardi, 11 Ex. 776. (/) MerHUy, Frame, H^tLxmU 

See Drwry y. Macwimara, 5 E. 329. 

& B. 612 ; 26 L. J., Q. B. 6. (i») Smith L. & T. 285. 

(i) See judgment in Ba4u*<7<;;iT. (») See ATidrew's Case, Cro. 

CS»#y«,8Bing.,atp.366. SeeUpton Eliz. 214. 

V. Fergusson, 3 Moo. & Sc. 88. {o) Upton v. Tomnend, 17 C. B. 

(*) Line t. Stephenson^ 4 Bing. 30 ; 26 L. J., C. P. 44. 
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jury ( p). Where a tenant ^om year to year quits at 
the end of the current year without notice^ and before 
the expiration of the next half-year the landlord lets the 
premises to another tenant, who occupies them, such 
letting constitutes an eviction of the previous tenant {q), 
and the landlord is not entitled to recover rent from him 
for the period which elapsed &om the time when he 
quitted the premises to the time when the landlord 
relet them(r)9 or for any subsequent period during 
which they may be unoccupied («). The landlord who 
relets should give notice to the former tenant that he 
lets the premises solely on such tenant's account («)• If 
while a tenant is in the possession of premises, the 
landlord enters and uses any part of them, he thereby 
deprives himself of his claim to rent (^). So also if 
after a tenant has left a house unoccupied, the land- 
lord enters and is in profitable occupation of the house, 
he oannot recover rent ftom the tenant after such 
occupation; but this result will not be produced by 
merely putting a person into the house to take care 
of it and prevent depredations (u). The landlord of 
apartments deserted by the tenant may recover rent, 
although he has put up a bill in the window for the 
purpose of letting them {x), or has lighted fires in the 
rooms and made some use of such fires (t). 

(p) Upton y. Townendy IT C. (r) Hall v. Burgess, 6 B. & C. 

B. 80; 25 L. J., C. P. 44 ; Hen^ 382. 

derson v. Mears^ 28 L. J., Q. B. («) Walls y. Atoheson^ 8 Bisg. 

806 ; 7 W. B. 664. See Wheeler 462. 

y. Stevenson, 6 H. & N. 166 ; 80 (t) Griffith y. Hodges, I C. & 

L. J., Ex. 46. P. 419, 420. 

{q) Judgment of Holroyd, J., (v) Bird r. JDefonvieUe, 2 C. 

in Hall v. Burgess, 6 B. & C, at & K. 415. 

p. 333. (fl?) Bedpath y. Roberts, 3 Esp. 

225. 
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Constrnctioii 
of restricted 
covenant for 
qniet enjoy- 
ment. 



(2) Where there is an express AgreemenL 

The ordinary covenant^ by the lessor y for quiet erifoy^ 
ment as affainst any person claiming by, from or under 
hirriy is broken by an eviction of the tenant by the 
lessor's widow entitled under a conveyance taken by 
the lessor to the use of himself and his wife (y ) ; also by 
an eviction by a person claiming under a prior appoint- 
ment by the covenantor and another person {z) ; but a 
distress for arrears of land tax due from the lessor at 
the time of the demise will not operate as a breach (a). 
The lessee of a house and garden^ forming part of a 
large area of building ground^ is not entitled under 
this covenant to restrain the lessor or persons claiming 
under him from building on the adjoining land so as to 
obstruct the free access of light and air to the garden (6). 
When contained in a lease of the exclusive right of 
shooting and sporting over a fium^ this covenant does 
not hinder the tenant of the farm from using the *land 
in the ordinary way, or from destroying &rze and under- 
wood in the reasonable use of the land as a farm ; and 
the lessor will not be liable for wrongful acts conmiitted 
by such tenant contrary to the reservation of his land- 
lord (c). Under a covenant in the form above men- 
tioned contained in a lease of a stream of water^ ex- 
cepting so much as should be sufficient for the supply 
of persons with whom the lessor should have already 
contracted, diversions occasioned by contracts made pre- 
viously to the demise will not constitute breaches (d). 



(y) Butler v. Swinnerton^ Cro. 
Jac 657. 

(«) CalveH v. Sebright, 16 
Beay. 166. 

{a) Stanley v. Hayes, 3 Q. B. 
106. 

(ft) Potts V. Smith, 38 L. J., 



Ch. 68; L.B., 6Eq. 311. 

(o) Jeffryes v. ^ans, 34 L. J., 
C. P. 261, 264 ; 19 C. B., N. S. 
246. See Newton t. Wilmot, 8 
M. & W. 711; post, p. 261. 

(d) Blatchford v. Plymouth^ 
3 Bing. N. C. 691. 



UiV^ 



-Z^rYri 
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Where the covenant provides that the lessee shaQ quietly 
hold and enjoy the premises for and during the said 
term^ the last words must be taken to refer to the term 
which the lessor assumed to grant by the lease^ and not 
to the term which he actually had power to grant {e). 

A general covenant for quiet enjoyment extends only CoDrtractioa 
to the acts of persons claiming under a lawfiil title (/); covenant for 
for the law will never adjudge that a lessor covenants ^JJJ^J «njoy- 
against the wrongM acts of strangers, except his cove- 
nant is express to that purpose (g). The construction, 
however, is different where an individual is named ; for 
there the covenantor is presumed to know the person 
against whose acts he is content to covenant, and may 
therefore be reasonably expected to stipulate against 
any disturbance &om him, whether by lawful title or 
otherwise (A). 

Under a general covenant for quiet enjoyment con- 
tained in the lease of a coal mine, the working of iron- 
stone lying between the surface and the demised coal in 
such a manner as to interrupt the lessee in his occu- 
pation of the tnine, will constitute a breach (t). 



Covenant, by lessor y in an underlease, that lessee shall ConBtniction 
hold the premises without any lawful eviction, ^^^^tsfor 
Sfc, by the lessor, or any persons whomsoever ^^®* eojoy- 
claiming by, from, under or in trust for her, or 
by or through her acts, MEANS, right, Sfc. An 
eviction of the underlessee by the original lessor 



(«) Evan* y. Vaughan, 4 B. & 
C. 261, 268. 

(/) Dudley v. FolliaU, 3 T. 
R.684. 

ig) Wotton V. HeUy 2 Wmfl. 
Sannd. 178, note (8). 



(A) Judgment of Ld. Ellen- 
borongh, C. J., in Na»h v. Palmer ^ 
6 Al & S., at p. 380; Ibmle v. 
WeUh, 1 B. & C. 29. 

(i) Sham> V. Stenton, 2 H. & N. 
858 ; 27 L. J., Ex. 253. 
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for a forfeiture incurred by the use of the premises 
as a stop, contrary to a coyenant in the original 
lease^ of which the underlessee had not been in- 
formed^ is not an eviction by means of the lessor 
within the meaning of the coyenant (/). 
Covenant that the tenant, paying the rent and per^ 
forming the covenants, shall quietly er^oy. The 
payment of rent is not a condition precedent to 
the performance of the covenant for quiet enjoy- 
ment (»i). 
Clause in a deed wherAy the lessor ^^ for himself, 
his heirs and assigns, the premises unto {the 
lessee), his executors, administrators and assigns 
under the rents, covenants, Sfc. before expressed, 
against all persons whatsoever lawfully claiming 
the same, shall and will, during the term, war^ 
rant and defend.^ The clause operates as an 
express covenant for quiet enjoyment during the 
whole term granted by the lease (n). 
Damages for Upon the breach of a covenant for quiet enjoyment 

in a lease, which turns out to be void, and imder which 
the lessee has entered, the lessee is entitled to recover 
the value of the term and the costs of defending an 
action of ejectment, and also the sum recovered as mesne 
profits by the plaintiff in such action (n). The same 
rule applies where the lessee has not actually entered, 
but has only an interesse termini (o), and where he has 
accepted a new lease of the premises j&om the person 
entitled to them, the difference in value between the two 

(Z) Spencer v. Marriott, 1 B. 584. 
& C. 457. See Woodhouse v. (n) Willianu y. Bnrrelly 1 C. 

Jenkins, 9 Bing. 431. B. 402 ; 14 L. J., C. P. 99. 

(m) Dawion v. i^tfr, 5B. & Ad. (0) See ante^ p. 107. 



breach of 
coYenant. 
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leases may be used as a test of the amount of damages 
to which he is entitled (/>)• 



Sect. XI. — Underleases. 

PAOS 

(1) Right to nnderlet 235 

Where there is no express agreement 235 

Where there is an express agreement • . • • • . 236 

(2) What constitutes an underlease . . . . • . • • • . 236 

Underleases distinguished from assignments • • • • 236 

(3) Rights and liabilities of nnderlessee . . 237 

As against original lessor • • 237 

„ nnderlessor . . • . • . • . . . 238 
„ co-lessees 239 



(1) Right to underlet. 

A lessee for years or from year to year, unless re- Where there is 
strained by express agreement, may, without the con- agr^ment 
sent of his lessor, grant underleases for any number of Tenant for 
years less than the term for which he holds the premises, year to year. 
A demise by a tenant from year to year to another, 
also to hold from year to year, is, in legal operation, a 
demise from year to year during the continuance of the 
original demise to the intermediate landlord {q). 

There cannot, strictly speaking, be a tenant to a Tenant at will, 
tenant at will, since, if the latter leases, the will is 
determined (r). But though a tenant at will cannot, 
as against his landlord, constitute another person tenant 
at will, he can make a tenant at will as against him- 
self («). One tenant at sufferance cannot make ano- Tenant at 
ther(0. Bufferance. 

{p) LooJt V. Furze, 34 L. J., 9 B. & C. 909. 

C. P. 201 ; 35 L. J., C. P. 141 ; (r) Judgment of BuUer, J., in 

19 C. B., N. S. 96 ; L. R., 1 C. P. Birch v. Wright, X T. R., at p. 

441. 382. See po»t, p. 240, n (r). 

{q) Per Parke, B., in Oxley v. (<) Per Patteson, J., in Doe v. 

James, 13 L. J., Ex., at p. 359 ; Carter, 9 Q. B., at p. 865. 

13 M. & W. 209 ; Pike v. Eyre, (t) Judgment of Ld. Ellen- 
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Where there is There is nothing unreasonable in a covenant not to 
^i^^. sublet without licence^ although contained in a building 

lease (u). 



Conslructioii 
of express 
coTenants 
rebitiDg to 
onderlettiDg. 



Underleases 
distingiushed 
from assign- 
ments* 



Covenant, by lessee, not to grant any underlease for 
any term whatsoever, or let, assign, transfer, 
set over or otherwise part with the messuage 
and premises without the special licence of the 
lessor. Extends only to such underletting as a 
licence might be expected to be applied for, and 
therefore letting lodgings is not a breach of the 
covenant (tr). 

Covenant not to assign, transfer, set over or other- 
wise do or put away the lease or premises. Does 
not extend to an underlease for part of the 
term (x). 

Pboviso not to assign or otherwise part with the 
premises or any part thereof for the whole or 
any part of the term. The words include an 
underlease (y). 

Covenant not to let, set or demise the premises for 
all or any part of the term. An assignment 
will be a breach {z). 

(2) What constitutes an Underlease. 

The term granted by an underlease must, in gene- 
ral (a), be shorter than that which the underlessor 



borongh, C. J., in Thunder t. 
Belcher, 8 East, at p. 461. See 
Shopland y. Myoler, Cro. Jac. 55. 

(h) Haberdashers* Of. y, Isaac, 
8 Jur., N. S. 64. 

(fp) Ihe T. Laming, 4 Camp. 
77. Bat see Roe v. Sales, 1 M. & 
S. 297 i and observations of Parke, 
B., in Greenslade ▼. Tapscott, 1 



Cr. M. & R., at p. 69. 

(ar) Crusoe y.Svghy, 2 W.Bl. 
766 ; Church v. Brown, 16 Ves., 
at p. 265. 

(y) J)o€ V. Worsley, 1 Camp. 
20. 

(s) Oreenaway y. Adams, 12 
Ves. 395. 

(a) See ante, p. 136, note (0- 
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lumself possesses. A grant by a man by deed of flie 
whole of his interest in premises^ or of a greater interest 
in them than he actually possesses (&), will operate as 
an absolute conveyance or assignment^ whatever may 
be the form of words used^ and though the deed reserves 
rent, and contains a power of re^try on non-payment 
of rent (c). In some recent cases it has^ however, been 
held, that where the parties intend to create the relation 
of landlord and tenant, a parol demise for aU the residue 
of the interest of the lessor, since it cannot operate as 
an assignment, may be construed a lease, and that the 
lessor may maintain an action of use and occupation, 
or of debt for the rent thereby reserved, though he 
cannot distrain for it{d). 
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(3) Rights and Liabilities of Uhderlessee. 

The underlessee is not personally Hable for the rent As agaiiiBi; 
reserved in the original lease, but any goods belonging ^"^"^^ *^*^^' 
to him which are upon the demised premises may be 
distrained for arrears of rent due by the original lessee («). 
At law the underlessee is not directly liable for breaches As to cove- 
of the covenants in the original lease (/), but he may be ^^j i^^' 



(h) Hiokt V. Donminff, 1 Ld. 
Raynu 99; WolUuton y. Hak&- 
vHll, 8 M. & Gr. 297; 10 L. J., C. 
P., pp. 808, 309. See Baker v. 
Oo8tling, 1 Bing. N. C. 19. 

(o) Bnith V. Maplebaok, 1 T, 
B. 441; Palmer ?. JBdwards, 1 
Pongl. 187 (note); ParmetUer v. 
Weltber, 8 Taunt. 593 ; Thorn t, 
Woolcambe, 3 B. & Ad. 586; 
Pluck V. JDiggeg, 5 Bligh, N. S. 
31 ; JBeardmore r. Wilson, 38 L. 
J., C, P. 91 ; L. R., 4 C. P. 57. 

(<2) Baker y. Oottling, 1 Bing, 



N. C. 19 ; Williams y. Mayma/rd, 
1 E. &E. 1040; Pollooky. Stacy, 
9 Q. B. 1038 J 16 L. J., Q. B. 182. 
See obseryations of Boyill, C. J., 
in Beardmore y, Wilson, 88 L. J., 
C. P., at p. 92 ; L. R., 4 C. P., 
lit p. 58. See also Pimltney y. 
Holmes, 1 Stra. 405; Preece y, 
Corrie, 5 Bing. 24. 

(tf) See cmte, pp. 137, 170, 
note (e), 

(/) Bemey y. Moore, 2 Ridg, 
P. C, at p. 323. 
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Underlessee 
considered to 
have notice of 
coyenants in 
original lease. 



Liability of 
nnderlessee to 
nnderlesBor. 

As to repairs. 



evicted by the original lessor for a forfeiture incurred by 
such breaches^ and, in that case^ it would seem that, in 
the absence of fraudulent misrepresentation or conceal- 
ment, he will hare no remedy against his immediate 
lessor (j). The original lessor may obtain an injunc- 
tion from the Court of Chancery to restrain the under- 
lessee from committing breaches of the covenants in the 
original lease (A). It is the duty of a person contracting 
for an underlease from year to year (t), or for any longer 
term, to inform himself of the covenants contained in 
the original lease ; and if he enters and takes possession 
of the property, he wiU be considered as having fuU 
notice of, and will be bound by such covenants (y). 
Where a person takes an underlease from the assignee 
of a lease, the underlessee, without notice, is bound by 
the covenants contained in the assignment (A). 

Covenants to repair in a lease and an underlease 
granted at different periods, though in terms the same, 
are in effect substantially difierent (/), because the un- 
derlessee is only bound to put the premises in the same 
condition as he found them in at the time of the lease to 
him(/). Where an underlease contains a covenant to 
repair identical in language with a covenant contained 
in the original lease, and the original lessor has sued 
the lessee on his covenant to repair, the latter may re- 
cover from his underlessee the damages obtained by 



(ff) See Speneer v. Marriott, 
1 B. & C. 457, 469 ; Hayward v. 
Parle, 16 C. B. 296 ; 24 L. J., G. 
P. 217. Bat see Van t. Qtrpe, 3 
My. & K 269. 

(A) See Clements y. Welles, 85 
L. J., Ch. 265 5 L. R., 1 Eq. 200. 

(i) WiUon T. ffart, 85 L. J., 
Ch. 569; L. B.» 1 Ch. 468. 



(j) Cosier v. CoUinge, 3 My. 
& K. 283$ Flight T. Barton, lb, 
282; Clements t. Welles, 35 Lb 
J., Ch. 265 ; L. B., 1 Eq. 200. 

(A) Clements y. Welles, 85 L. 
J., Ch. 265, 267 ; L. R., 1 Eq. 200. 

CO Walker v. HaUon, 10 M. 
& W. 249, 267} 11 L. J., Ex. 
361. 



^ LI ■■ -^^^^■^'-■'•^^"^^••fl^. _■ t , 
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the original lessor^ but not the costs incurred by de- 
fending the action (m). Premises held under a lease 
containing a clause of re-entry for want of repairs 
were underlet^ and the underlessee undertook to repair 
within three months after notice ; the original lessor 
having threatened to insist on the forfeiture if the pre- 
mises were not repaired, and the underlessee not having 
repaired at the expiration of three months after notice 
to do SO/ the original lessee entered and repaired : it 
was held that he might recover from the underlessee the 
sum expended' in such repairs (n). An undertenant Ab to leat. 
may deduct from his rent compulsory payments made 
by him of arrears of rent due from the original 
tenant to the original landlord (o). Where under- LiabiKtyof 
lessees hold separate portions of premises at distinct as between 
rents^ the whole of the premises being held under one ^^^emselTea. 
original lease at an entire rent ; and one of the under- 
lessees under threat of a distress by the owner of the 
reversion on the original lease pays the whole rent^ an 
action is not maintainable by him to recover from the 
other underlessee^ as money paid to his use^ the propor- 
tion of the rent due from him ( /?)• 



Sect. XII. — AssignmenU, 



rAov 



(1) Volantary 240 

(a) Right to assign 240 

Where there is no express agreement . • • • 240 

Where there is an express agreement . . • . 240 

Gonstmction of covenant not to assign • . 241 

Operation of licence 242 

(m) Walker y. Battony 10 M. (n) CoUey ▼. Streeton, 2 B. & 

& W. 249, 267 ; 11 L. J., Ex. C. 273. 
861; Penley v. WaUs, 7 M. & (d) Ante,^. 121. 

W. 601 } 10 L. J., Ex. 229. (p) Hunter v. Hunt^ 1 C. B. 

300. 



240 



TEBMS OF TENANCY. 



PAOB 

(1) Voluntary — oontinved. 

(b) Mode of making assignment 244 

Statutory rec^nisites • • 244 

(c) Rights and liabilities of assignee. • • • • • • . 245 

As against lessor . . . . 245 

In what cases covenants mn with land • • 246 
Effect of re-assi^roent • • . • . . 249 
Continued liability of lessee 250 

As against lessee • • 250 

Covenants to indemnify lessee • • . . 250 

Rights of assignee as to title . . •• . . 251 

(d) Grant by landlord of his reversion . . • . • • 252 

(2) Involuntary 253 

(a)Ondeath 263 

Of lessor 253 

Oflessee 254 

(b) On bankruptcy of lessee . . . . • • • • • • 256 

(c) On conviction of lessee for felony . • • • • . 258 



Where there 
is no express 
agreement. 



Where there 
is an express 
agreement 



(1) Voluntary Assignments. 
(a) Right to assign. 

The right to assign, unless expressly restrained, is 
incident to the estate of every tenant (;), except a 
tenant by sufferance. An assignment by a tenant at 
will determines the tenancy if the lessor has notice^ but 
not otherwise (r). 

The lessor, either by proviso or covenant, may restrain 
the lessee from assigning ; and if the lessor grants the 
term subject to a condition that it shall cease if the 
lessee assigns, an assignment by the lessee will be void. 
But where the restraint is by covenant only, the lessee 
by assigning will commit a breach of covenant, but the 
assignment itself will not be void(«). A proviso against 
assignment without licence contained in a lease to the 
lessee, his executors, administrators and assigns, is not 



(jq) See Church r. JBromn, 15 
Yes., at p. 264. As to assign- 
ments of leases to which lunatics 
are entitled, see stat 16 & 17 Vict 
c. 70, 8. 127. 

(r) Pinhorn v. Stmster, 8 Ex. 



768; 22 L. J., Ex. 266; Oirpen- 
ter T. Colins, Yelr. 78. See post. 
Chap, v., Sect. 1, (b). 

(«) See remarks of Holrojd, J., 
in Paul T. yur$e, 8 B. & C, at 
p. 488. 
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repugnant; &r the assigns mentioned in the proviso 
must be understood to be such as the lessee may lawfidly 
have, u e. assigns by licence (/)• 

A covenant not to assign or otherwise part with the Ccmsfcnicfcion 
demised premises or any part thereof without the not to assign. 
licence of the lessor does not extend to an involuntary 
assignment, upon the death (u) or bankruptcy of the 
lessee (x); or under a bond fide execution against 
him (y) ; or to a railway company under the Lands 
Clauses Consolidation Act (z) ; but if the tenant gives 
a warrant of attorney for the express purpose of 
having the lease taken in execution (a), or executes 
a deed assigning his property for the benefit of his 
creditors (i), he will commit a breach of the cove- 
nant. A trustee in bankruptcy (2:), and perhaps also 
an executor or administrator where not named in the 
covenant, may dispose of the lease as assets, notwith- 
standing a proviso or covenant that the lessee shall not 
alien (tt). It seems that the covenant will not be broken 
by a bequest of the term by the lessee (c). Depositing 
the lease with a creditor as security for an advance of 
money (rf), or a mere parting with the possession, — ^no 
transfer of the lease being executed so as to make the 



(t) Weatherall v. Geerinff, 12 
Ves. 504, 511. 

(u) See Seers t. Hind, 1 Ves. 
jnn., at p. 295; JRoe v. Harrison, 
2 T. B. 425. 

(a?) Doe y. Hevan, 3 M. & S. 
d53, 358, 860. SeeWeatherall v. 
Geering, 12 Ves. 504; Doe v. 
Smith, 5 Taunt. 795. 

(y) Doe T. Carter, 8 T. R. 67. 

(z) Slipper v. Tottenham and 
Hampstead Junction Ry. Co., 36 
L. J., Ch. 841 ; L. R., 4 £q. 112. 

F. 



(a) Doe V. CaHer, 8 T. R. 800. 

(fi) Holland t. Cole, 1 H. & C. 
67 ; 81 L. J., Ex. 481. 

(c) Per Bayley, J., in Doe v. 
Sevan, 3 M. & S., at p. 861; 
Crusoe v. Bugby, 8 Wils., at p. 
237. Bat see Knight y. Mory, 
Cro. Eliz. 60 ; Barry y, Stanton, 
lb, 330. 

(^ Doe y. Laming, Rj. & M. 
36 ; Doe y. Hogg, 4 D. & R 226. 
See Doe y. Bevan, 3 M. & S« 
853. 

R 
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laceDoe to 



possessor an assignee bound by the dovenants nmning 
with the land^ — will not occasion a forfeiture for breach 
of this covenant (e). An assignment which is yoid in 
law as an act of bankruptcy^ will not give rise to a for- 
feiture under a clause 6f re-entry on the lessee^s assign- 
ing without the licence of the lessor {f). 

The licence of the landlord may be by parol, unless re> 
quired by the terms of the covenant to be in writing (^> 
It should expressly forbid the lessee from parting with 
the possession until a complete transfer of the l^al in- 
terest has been effected* The practice of letting a pur- 
chaser into possession before the l^al estate is trans- 
ferred, is, however, so common, that, if it is intended to 
forbid it, such intention must be clearly expressed (A). 
A covenant by the lessor not to withhold his licence to 
assign unreasonably or vexatiously, is broken by his 
refusing his licence to assign to an unobjectionable 
person, in order thereby to obtain a surrender of the 
lease for the purpose of rebuilding (t )• Upon an agree- 
ment to assign a lease containing a covenant not to 



(O Weit T. Bohh, 38 L. J., Q. 
B. 289; L. R., 4 Q. B. 634. 

(/) 2he T. PawUf 5 B. ft C. 
808. 

Of) See Roe r. Harrison, 2 T. 
B. 426; Richardson t. Brans, 
8 Madd. 218. Where the licence 
is indoned on the aaBignmenty it 
may be in the following fdnn :~- 

I do hereby consent to the 
within-written oasignment. 

February, 187—. E. P. 

If the licence is not indorsed on 
the assig^nment, the following form 
may be nsed (no stamp is reqoi- 
site):— 

I do hereby consent to the a»- 
wgnment by C. D. of all his estate 



in the premises demised by an in- 
denture of lease, dated tiie 

day of 18—, nnto P. Q. of 

, his execntors and adminia- 



trators; on condition, nevertheless, 
that the said C. D. shall not part 
with the possession of the said 
premises, or any part thereof, 
until the whole of his estate and 
interest therein shall be legally 
and e£Eectaal]y rested in the said 
P.Q. 

Febmaiy, 187-^ £. P. 

Witness, N. O. 

W West T. Ihhb, 88 L. J., Q. 
B. 289, 292 ; L. R, 4 Q. B. 684. 

(i) Lehmann r. M*Artkwr, 16 
W. B. 651 ; L. B^ 8 £q. 746. 
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« 

assign without the licence of the lessor^ it is the duty 
of the vendor, and not of the purchaser, to procure the 
lessor's licence for the assignment {k\ 

Where any licence to do any act which without such Stat 22 & 23 
licence would create a forfeimre, or give a right to a. i. ' ' 
re-enter under a condition or power reserved in any Effect of 

licencfi 

lease shaU, after the passing of this act, be given to any restricted to 
lessee or his assigns, every such licence shall, unless ^J^^^^^au- 
otherwise expressed, extend only to the permission thorized, 
actually given, or to any specific breach of any proviso 
or covenant made or to be made, or to the actual assign- 
ment, imderlease or other matter thereby specifically 
authorized to be done, but not so as to prevent any 
proceeding for any subsequent breach (imless otherwise 
specified in such licence) ; and all rights under cove- 
nants and powers of forfeiture and re-entry in the lease 
contained shall remain in full force and virtue, and 
shall be available as against any subsequent breach of 
covenant or condition, assignment, imderlease or other 
matter not specifically authorized or made dispunishable 
by such licence, in the same manner as if no such 
licence had been given ; and the condition or right of 
re-entry shall remain in all respects as if such licence 
had not been given, except in respect of the particular 
matter authorized to be done. 

Where in any lease there shall be a power or con^ Sect 2. 

dition of re-entry on assigning or underletting or doing Liceoce to one 

, , , , of seTeral co~ 

any other specified act without licence, and a licence at leasees; 
any time after the passing of this a^t shall be given to 
one of several lessees or co-owners to assign or underlet 
his share or interest, or to do any other act prohibited 
to be done without licence ; or shall be given to any 
lessee or owner, or any one of several lessees or owners, 

. (*) Lloyd V. Orupcj 6 Taunt. 249; Maion t. Carder, 7 Taunt. 9. 

R 2 
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or relating to 
part onl J of 
property, not 
to destroy 
condition of 
re-entiT on 
breach'of 
oorenant bj 
other CO- 



OT in 
respect of re- 
maining pro- 
perty. 



to assign or underlet part only of the property^ or to do 
any other such act as aforesaid in respect of part only 
of such property, such licence shall not operate to de- 
stroy or extinguish the right of re-entry in case of any 
breach of the covenant or condition by the co-lessee or 
co-lessees or owner or owners of the other shares or 
interests in the property, or by the lessee or owner of 
the rest of the property (as the case may be) in respect 
of such shares or interests or remaining property, bat 
such right of re-entry shall remain in fiill force in 
respect of the shares or interests or property not the 
subject of such licence. 



Statutory 
reqoisiles. 

Stat 29 Car. 2, 
c. 3, 8. 3. 

Assignments 
to be in 
writing. 

Stat8&9 
Vict. c. 106, 
8. 3. 

Aflsignments 
Toid at law 
unless made 
by deed. 



(b) Mode of making Assignment. 

No leases, estates or interests, either of freehold or 
terms of years, or any uncertain interest, not being 
copyhold or customary interest, shall be assigned unless 
it be by deed or note in writing, signed by the party so 
assigning or (his) agent thereunto lawfully authorized 
by writing, or by act or operation of law. 

An assignment of a chattel interest, not being copy- 
hold, in any tenements or hereditaments shall be Toid 
at law, unless made by deed (o). 



{o) For tbe stamp duty on an asagnment of a lease, upon a 
ante, p. 98, note (/). The duty on an assignment by way of 
is as foUowB (stat 33 & 84 Vict. c. 97) :— 

(1.) Being the only or principal or primary security for the 
payment or repayment of money not exceeding 25Z. 

Exceeding 25Z. and not exceeding 50/ 

50i. „ lOOZ 

lOOZ. „ 150Z. .. 

160;. „ 200/. .. 

200Z. „ 250/. .. 

260/. „ 800/. .. 

„ 300/. For every 100/. and also for any 
fractional part of 100/. of such amount 



sale, see 
security 



n 



M 
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Any person shall have power to assign personal pro- Stat 22 & 23 
perty, now by law assignable, including chattels real, g, 21'. ' ' 
directly to himself and another person or other persons AsBignor may 

aflsifim directly 

or corporation, by the like means as he might assign the to hunaelf and 
same to another. " ^^ ^'- 

(c) Rights and Liabilities of Assignee. 

A mere deposit of a lease by way of equitable mort- l. As against 
gage does not render the person with whom it is depo- 
sited liable at law (/?) or, perhaps, in equity (jq) for the 
rent or upon the covenants. An agreement to take 
an assignment of a lease, followed by possession on the 
part of the equitable assignee, does not entitle the lessor 
to sue him on the covenants in the lease (r). 

A person who has accepted a vaUd assignment from 
the lessee, although he has not taken possession of 
the premises (*), becomes liable for rent subsequently 
accruing, and for breaches committed subsequently to 
the assignment {t)y of such of the lessee's covenants as 
run with the land. On the other hand, he is entitled 
to sue the lessor for breaches, committed subsequently 

(2.) Being a collateral, or anxiliary, or additional, or sub- 
stitnted secoritj, or by way of farther assurance 
for the above-mentioned purpose where the prin- 
cipal or primary security is duly stamped : 
For eyery 1001. and also for any fractional part £ f. d, 

of lOOZ. of the amount secured 6 

(j?) Doe T. Roe, 6 Esp. 106. 112. 

{q) Moores t. Cheat, 8 Sim. (s) Williams v. Botanquet, 1 

50&; Robinson t. Rosher, 1 Y. & B. & B. 288 ; Burton r. Barclay, 
C. C. C. 7. See Lucas v. Comer- 7 Bing. 745, 761. 
ford, 1 Ves. 236; Williams v. (t) St. Saviour's, Southwark y. 

Evans, 23 Bear. 239. Smith, 1 W. Bl. 351. See Haw- 

(r) Coxy. Bishop, SJ>eG.,U. kins y. Sherman, 3 C. & P. 
& G. 815 ; 26 L. J., Ch. 389. But 459. 
see Close r. Wilherforee, 1 Beav.* 
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to the assignment (u), of such of the lessor's covenants 
as ran with the land. The doctrine of covenants run- 
ning with the land applies only to covenants which are 
annexed to the estate by the indenture which creates 
the estate^ and it seems that there is no case in which 
a mere assignment of a parol tenancy has been held 
to pass to the assignees the right to enforce collateral 
stipulations, unless the landlord has consented to the 
substitution of the assignee in the place of the original 
tenant, so as to create a new contract between them 
upon the terms of the previous tenancy (x). The 
assignee of part of the demised premises is liable to 
an action on every covenant running with the land 
and affecting such part (y). He is not chargeable 
as assignee of the land for the entire rent(z), but 
after an assignment by the lessee of his interest in 
part of the demised land, the lessor may distrain upon 
that part for the rent which has accrued due for the 
whole (z). 

In the following cases the burden and benefit of 
covenants pass with the land to the assignee : — Where 
a covenant in a demise of corporeal or incorporeal (a) 
not mentioned, hereditaments relates to a thing in esse, parcel of the 

demise, the thing to be done by force of the covenant 
is quodammodo annexed and appurtenant to the thing 



Where core- 
nants nm with 
land. 

1. Where 



(«) Lewes t. Ridge, Cro. Eliz. 
863. 

(jae) See judgment of Lush, J., 
in Ettiott V. Johjiion, 86 L. J., Q. 
B., at p. 50 ; L. B., 2 Q. B., at p. 
127. 

(y) Judgment of Tindal, C. J., 
in Wvllatton t. Hakewill, 8 M. 
& Or., at p. 322; 10 L. J., C. P., 
at p. 309 ; Com. Dig. tit. Coyenant 



(C.) 8; Oongham t. Eingy Cro. 
Car. 221 ; judgment in Stetfenson 
T. Lamhard, 2 East* at p. 680. 

(z) Curtis T. Spitty, 1 Bing. 
N. C, at p. 760. 

(a) Hooper v. Clark, 36 L. J., 
Q. B. 79; L. R., 2 Q. B. 200; 
Martyn v. Williams, 1 H. & N. 
817; 26 L. J., Ex. 117. 



ASSIOlOfENTS. 



247 



demised, and shall go with the land, and bind the 
assignee, although he be not bound by express words {b). 
Of this kind are the following covenants : — CoTenant 
by lessee to repair houses already built (c); to leave 
houses already built in repair {d) ; to pay rent {e) or to 
render services in the nature of rent(/); to allow 
deductions out of rent(^) ; not to plough more than a 
certain quantity of land(A); to reside upon the demised 
premises during the demise (t); to use a house as a 
private dwelling-house only (j) ; to insure against fire 
premises in London situate within the limits mentioned 
in Eftat. 14 Geo. 3, c. 78 (A); (in a mining licence), to 
pay compensation for damage done to the sur&ce(/); 
covenant by lessor for quiet enjoyment (m) ; and to 
supply the houses demised with water (n). 

Where a covenant relates to a thing not in esse at 2. Where 
the time of the demise, yet if it directly touches or con- mentioned, 
cems the thing demised (o), and the word assigns is used 



(V) Speneer^i Cktse, 5 Co. R. 16. 

(o) Dean and Chapter of 
Windsor's Case^, 5 Co. B. 24 ; 
Wakefield y. Bronm^ 9 Q. B. 209, 
223 ; 16 L. J., Q. B. 373. 

(<I) Matwresy. Westwood, Cro, 
Eliz. 599 ; Martyn v. Clue, 18 Q. 

B. 661 ; 22 L. J., Q. B. 147. 

(0) Stevenson v. Lombard, 2 
East, 576, 680 ; Parker y. Wehh, 3 
8alk. 5 ; Williams y. Bosanqwt, 
1 Br. & B. 238. 

(/) Vyvyany. Arthur, IB. & 

C. 410; see 2 Mj. & E. 641 ; 34 
Jj, J.y Ch. 84. 

(^) BaylyeY.Offord,CTo.Cnx. 
137. 

(JC) Cookson y. Coek, Cro. Jac 
126. 

(t) Totem y. Chaplin, 2 H. Bl. 
133. 



(J) Wilkinson y. Rogers, 2 
De G., J. & S. 62; 12 W. B. 119. 

(*) Vernon y. 8mitk, 6 B. & 
A. 1 ; see ante, p. 223, note {d), 

(t) Nerval v. Pascoe, 34 L. J., 
Ch. 82; 12W. R. 973. 

(m) Noke y. Awder, Cro. Eliz. 
373, 436 ; Campbell y. Lewis, 3 B. 
& A. 392. 

(») Jourdain y. Wilson, 4 B. & 
A. 266 ; 2 Flatt on Leases, 402. 

(o) Spencer's Case, 6 Co. R. 16 a; 
Thofnas y. Hayroard, 38 L. J., Ex. 
175, 176; L. R., 4 Ex. 311; Mayor 
of Congleton y. Pattison, 10 East, 
at p. 136 ; Doughty y. Bowman, 
11 Q. B. 444, 454; 17 L. J., Q. B. 
111. Bnt see Minshull y. Oakes, 
2 H. & N. 793 ; 27 L. J., Ex. 
194. 
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in the covenant^ the assignee will be bound by, or may 
take advantage of it. The following covenants belong to 
this class : — Covenant to build a wall (g'), or a house (r), 
on the demised premises ; (in a mining lease) to build a 
smelting mill on waste land not demised («) ; to convey 
upon a railway, for making which land is demised, all 
coal got in a certain colliery (/) ; (in a demise of the 
right to kill game) to leave the land at the end of the 
term as well stocked with game as at the time of the 
demise (u) ; not to assign without the consent in writing 
of the lessor (ar). 
CoyeDants J£ the thing to be done under the covenant be merely 

ran with UuuL collateral to the land, and do not touch or concern 

the thing demised in any sort(y), the assignee shall 
not be charged (2:). Hence the following covenants 
' will not run with the land: — Covenant to build a 
house, not touching or concerning the land demised («), 
upon land of the lessor which is not parcel of the de^ 
mise {z) ; to pay a collateral sum to the lessor or to a 
stranger (a) ; (in a lease of groimd, with liberty for the 
lessee to erect a mill) not to hire persons to work in the 
mill who were settled in other parishes without a cer- 
tificate of the settlement of such persons {b) ; covenant 
by lessor to give the lessee an offer of pre-emption 



(q) Spencer's Que, 5 Co. B., 
at p. 16 a. 

(r) Doughty t. Bofeman, 11 
Q. B. 444; 17 L. J., Q. B. 111. 

(«) Sampson t. Eaeterhy, 9 B. 
& C. 505, 616 ; 6 BiDg. 644. 

(Q Hemingway t. Ferna/ndegj 
18 Sim. 228. 

(«) Hooper y. Clark, 86 L. J., 
Q. B. 79; L. B., 2 Q. B. 200. 

(ar) Williams y. Earle, 87 Jj. J,, 
Q. B. 231 ; L. B., 3 Q. B. 739 ; 



as explained bj Blackbam, J., in 
West T. Dobb, 38 L. J., Q. B., at 
p. 291. 

(y) See judgments in I%omas 
v. Hay ward, 38 L. J., Ex., at p. 
176; L. R,4£x.311. 

(2) Spencer's Case, 5 Co. B., 
at p. 16 a. 

(a) Mayho t. Buckhurst, Cro. 
Jac. 438. 

(J) Mayor of Congleton t, 
PaUUon, 10 East, 130. 



*•%■ 
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asBignment. 



of an adjoining piece of ground (c) ; (in the lease of 
a beershop) not to build or keep any house for sale of 
spirits or beer within half-a-mile of the demised pre- 
mises (rf); condition for re-entry if the lessee or his 
assigns, or any occupier of the land demised, should at 
any time during the term be lawfully convicted of com-> 
nutting any offence against the game laws (e). 

The assignee may rid himself of all future liability to Effect of le- 
the lessor in respect of the rent (f), and covenants in 
the original lease, by re-assigning the lease to any per- 
son. He may do this without giving notice to the 
lessor, or obtaining his leave (y) ; and, notwithstanding 
a covenant in the original lease, that the lessee, his ex- 
ecutors or administrators, should not assign without the 
licence of the lessor (/i). There is no fraud in the 
assignee of a lease re-assigning his interest with a view 
to get rid of the lease ; hence he may re-assign it to a 
beggar (i), or a married woman (A), or a person leaving 
the kingdom (/), for the express purpose of relieving 
himself of liability under the covenants. It is not even 
necessary that the person to whom the re-assignment is 
made should take possession of the premises (t), or as- 
sent to the lease (z). In one case it was held that a re- 
assignment of a lease might be law&lly made to a pri- 



(^o) ChllUonY, Lettsom, 6 Tannt 
224, 229. 

(d) Tkomas t. Hayward, 3S 
L. J., Ex. 176 ; L. R., 4 Ex. 311. 

(tf) Stevens v. Cbpp, 38 L. J., 
Ex. 31 ; L. R., 4 Ex. 20. 

(/) Paul V. ^'urte, 8 B. & C. 
486; Odell t. Wake, 3 Camp. 394; 
Chancellor v. Poole, 2 Dongl. 
764. 

(g) Valliant t. Dod&mede, 2 
Atk. 546 ; Le Keux v. Nath, 2 



Stra. 1221; Omlow t. Corrie^ 2 
Madd. 330. 

(*) Paul V. Nv/r$e, 8 B. & C. 
486. 

(i) Taylor v. Shum, 1 B. & P. 
21, 23. See Odell t. Wake, 8 
Camp. 394. 

{k) Bamfather v. Jordan, 2 
Dongl. 452. 

(0 Per Eyre, C. J., in Taylor 
T. Shum, 1 B. & P., at p. 23. 
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soner in the Fleet, who was paid a som of money to 
accept of the assignment (m). 



CoDtiiined 
liability of 

1 6 M06» 



2. Rights and 
liabilitieB of 



against leiBee. 



A kssee cannot, by assigning his lease, rid himself of 
liability under the covenants. The eSect of an assign- 
ment is to make the lessee a surety to the lessor for the 
assignee ; who, as between himself and the lessor, is the 
principal bound whilst he is assignee to pay the rent 
and perform the covenants (r). If the lessor, tacitly or 
expressly, accepts the assignee as his tenant, it appears 
that an action of debt for rent will not lie against the 
lessee (p) ; but if the lease contains an express covenant 
by the lessee, an action on such covenant may be brought 
against him or his executor (/?) at any time during 
the term, notwithstanding the lessee has assigned his 
interest and parted with the possession of the premises, 
and the lessor has received rent from the assignee (;)« 
The lessor may sue either the lessee or his assignee, or 
both at the same time, but he can only have execution 
against one of them (/?). 

To protect themselves from this continued liability, 
lessees, on assigning their leases, are entitled to require 
the assignees to indemnify them against fiiture payment 
of rent and performance of covenants (r). Even exe- 
cutors, who cannot be compelled to enter into the 
ordinary covenants for title, may require a covenant of 



(in) VaUiant t. Dodemeds, 2 
Atk.546. 

(») See per Ld. Denman in 
Wolveridge v. St&mardj 1 Cr. & 
M.y at p. 659. Per Parke, B., in 
Humble t. Langtion^ 7 M. & W., 
at p. 530 ; 10 L. J., Ex., at p. 445. 

{p) Jadgmeat in Auriol t. 
MilU, 4 T. R., at p. 98. See 
Wadham r. Marlowe^ 8 East, 



814, note {e\ 

(p) Brett T. Oumberlandt Cpo. 
Jac 521. See Bachelour t. Gage, 
Cro. Car. 188. 

(^) Barnard y, Godscall, Cro. 
Jac. 309. See Auriol t. Mills, 4 
T. R., at p. 98 ; Staines t. Morris, 
1 V. & B., at p. 11; Orgill y. 
Kemshead, 4 Taunt. 642. 
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indemnity from their assignees (r). Upon a coTenant 
of indemnity^ contained in the assignment^ the assignee 
will be liable to the lessee during the residue of the 
term, and he cannot relieye himself firom this liability 
by re-assigning the lease. An assignee who has coyc- 
nanted to indemnify the lessee against the covenants in 
the lease may, on re-assigning the lease, require a similar 
covenant from his assignee {s). 

During the continuance of the interest of each suc- 
cessive assignee there is a duty on his part to pay the 
rent and perform the covenants {t). If the lessee in 
his capacity of a surety as between himself and the 
assignee for the payment of rent and performance of 
covenants (tc), has paid the rent or discharged the obli- 
gation, he has his remedy over against the principal (x) ; 
and he has the same remedy over against each subse- 
quent assignee, in respect of breaches committed during 
the continuance of the interest of each of them ; for the 
lessee is in effect a surety for each of them to the les- 
sor (y). The assignee is liable for a breach of any 
covenant running with the land, incurred in his own 
time, though the action is not commenced imtil after 
he has assigned the premises (z). 

Unless there is an express stipulation to the contrary, Rights as to 

title. 

(r) Stainet t. Morris, 1 Y. & 680; 10 L. J., Sx., at p. 445; 

B. 8. As to the constraction of ivpra, p. 250. 

coTenants of indemmty, see Orott" (d?) Burnett t. I/ynchy 5 B. & 

field y. Morrison, 7 C. B. 286 ; 18 C. 589. See jadgment in Wol- 

L. J., C. P. 135. wridge t. Steward, 1 Cr, & M., 

(s) See Staines v. Morris, 1 V. at pp. 659, 660. 

& B. 8, 13. (y) Jadgment in Mule t. Oar- 

{t) See Wolveridffe t. Steward, rett, 89 L. J., Ex., at p. 73 ; 

1 Cr. & M., at p. 659 ; Mule r. Wolveridffe v. Steward, 1 Cr. & 

Garrett, 39 L. J., Ex. 69 ; L. R., M., at p. 660. 

5 Ex. 182. (z) Burnett v. Lynch, 5 B. & 

(w) Per Parke, B., in Humble C. 589 ; Barley t. Elng, 2 Cr. M. 

T, Langston, 7 M. & W., at p. & R. 18. 
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erery contract fi>r the sale of a lease contaiiis an 
impfied undertaking, ayailable at law as well as in 
equity, to make out the lessor's title to demise as well 
as that of the vendor to the lease itself (6). But upon 
the sale of an agreement for a lease, there is no im- 
plied contract that the lessor has power to grant the 
lease (c). 

(d) Grant by the Landlord of his Reversion. 

Sui32HeiL 8» Upon a grant by deed (if) by a landlord of his rever- 
^ ' . sion, the grantees ** and the heirs, executors, successors 
reTersion to and assigns of every of them, shaQ hare like advantages 
TCinedies against the lessees, their executors, administrators and 

JJB^^j^^l^ assigns, by entry for non-payment of rent, or for doing 

of waste or other forfeiture ; and the same remedies 
by action for not performing of other conditions, co- 
venants or agreements (running with the land (e) ) 
contained in the indentures of their said leases as the 
said lessors themselves, or their heirs or successors 
had.** 
Sect 2. All lessees of hereditaments for term of years, life or 

J^^ *** lives, their executors, administrators and assigns, shall 
remedy against have like remedy against all persons and bodies politic, 
reyeraion aa their heirs, successors and assigns, who shall have any 
ha^luS ^ S^ ^ grant of the reversion of the same hereditaments 
agaiiut leaaofB. qj. any parcel thereof^ for any condition, covenant or 

agreement contained in the indentures of their leases, 
as the same lessees might have had against the said 
lessors, their heirs and successors. 

(h) Jadgment of Ld. Denman, K. 357; 25 L. J., Ex. 287. 
C. J., in Souter v. Drake, 6 B. & (<f) Standen v. Christmas, 10 

Ad., at p. 1002; Purms t. Sayer, Q. B. 135; 16 L. J., Q. B. 265. 
9 Price, 488. (15) Webb r. RnueU, 3 T. R. 

(f ) Kintrea y. Perston, 1 H. & 393, 402. 
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Where the reversion upon a lease is severed, and the Stat. 22 & 23 
rent is legally apportioned, the assignee of each part of g. 3. ' ' 
the reversion shall, in respect of the apportioned rent Where reyer- 
allotted or belonging to him, be entitled to the benefit assignees of ' 
of all conditions or powers of re-entry for non-payment ^^ ?JJJeS of 
of the origdnal rent, in like manner as if such conditions *!.^ conditions 

... . <^* re-entry for 

or powers had been reserved to him as incident to his non-payment 
part of the reversion in respect of the apportioned rent 
allotted or belonging to him. 

All grants or conveyances, of any manors or rents, Stat. 4 Anne, 
or of the reversion or remainder of any messuages or q^^^^^ \^ 
lands, shall be good and effectual without any attorn- to be good 

^ without attorn- 

ment of the tenants of any such manors or of the land ment of tenant 

out of which such rent shall be issuing, or upon whose 
estates any such reversions or remainders shall be ex- 
pectant or depending. 

No such tenant shall be prejudiced or damaged by Sect 10. 
payment of any rent to any such grantor, or by breach ^^ro*nd?oed 
of any condition for nonpayment of rent, before notice by payment of 

__. _. i»/»-i "11 rent to grantor 

shall be given to mm 01 such grant by the grantee. hefore notice 

of grant 

(2) Involuntary Assignments, 

(a) On Death. 

Arrears of rent accrued and payable in the lifetime 1. Of lessor, 
of the landlord go to his executor or administrator as 
part of his personal estate (y). Executors may sue 
upon any covenant with the testator which has been 
broken in his lifetime (y). But where the covenant 
runs with the land and descends to the heir, though 
there may have been a formal breach in the ancestor's 

C/) See 1 Williams on Exors. M. & R 588, 598; 6 L. J., Ex. 

733; Dollen v. BaU, 4 C. B., N. 46; JRickettt t. Weaver, 12 M. & 

S. 760; 27 L. J., C. P. 281. W. 718; 18 L. J., Ex. 196. 

(g) 2taym4md t. FUeh, 2 Cr. 
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lifetime^ yet if the substantial damage has taken place 
since his deaths the heir is the proper plaintiff (A). 
2. Of iesBoe. Upon the death of a tenant from year to year (t)^ or 

for a term of years, the lease Tests in his executor or 
administrator. Even where a term of years is speci- 
fically bequeathed, it will, in the first instance. Test in the 
executor, by virtue of his office, for the usual purposes 
to which the testator's assets are applied, and the legatee 
has no right to enter without the executor's special 
assent {j). The executor or administrator cannot, ge- 
nerally speaking, refiise the lease, though it be worth 
nothing, for he must renounce the executorship in toto 
or not at all(A); but if the value of the land is less 
than the rent, and there is a deficiency of assets, he 
may waive the lease (/). He is liable, to the extent of 
the assets, for arrears of rent accruing and breaches of 
covenant committed during the life of the tenant (m). 
Although the executor or administrator does not enter 
into possession of the demised premises, he may be 
sued as assignee of the lease for rent due and breaches 
of covenant committed subsequently to the death of the 
lessee (n). But he may, by proper pleading, discharge 
himself from personal liability, by alleging that he is 
no otherwise assignee than by being executor or admi- 
nistrator of the lessee, and that he has never entered or 
taken possession of the demised premises ; and he may 
also discharge himself from all liability as executor, by 

(h) Mngdon t. Nottle, 1 M. & at p. 244. 

S. 855. See 2 Or. M. & R 598. (Q 2 Williams on Ezon.'l591. 

(i) Doe V. Porter, 3 T. R. 13; (m) 2 WiUiams on Exors. 1587 

James y. Dean, 15 Yea., at p. (5th ed.). 

241. (n) WoUaston t. HahemU, 3 

0) 1 Williams on Exora 601. M. & Or. 297, 320 ; 10 L. J., C. 

{h) Per Denman, C. J., in P. 303. 
Rubery y. Stevens, 4 B. & Ad., 
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alleging tliat the term is of no value, and that he has 
fully administered all the assets which have come to 
his hands (o). If the executor or administrator enters 
upon the demised premises, he becomes personally 
liable, so long as he continues in possession, for so 
much of the rent accruing due after the testator's death 
as the premises are worth {p)y t. e. the amount of rent 
for which they could have been let(5';. 

When an executor is sued for use and occupation in 
his own right, he must show that his occupation is as 
executor, and that he entered in that character ; that he 
has no assets, and that the value of the land is not equal 
to the rent. Where the land yields some profit, but 
less than the rent, he may tender the amount of profit 
and plead a tender, or he may pay it into Court (r). 
The executor is liable to the same extent as any other 
assignee for any breaches of the covenants in the lease 
committed since the death of the tenant {s). But 
by assigning the term the executor or adminifltxator 
may firee himself £rom liability for subsequent rent and 
breaches of covenant (t). 

Where an executor or administrator, liable as such to Stat. 22 & 23 
the rents, covenants or agreements contained in any ^^^^^ * 
lease or agreement for a lease granted or assigned to Execntor or 
the testator or intestate whose estate is being adminis- in certidnca^} 



(o) WolUutcn V. Hakewill, 8 
M. & Or., at p. 821 ; 10 L. J., C. 
P., at p. 808. 

ip) See 1 Wms. SanncL 112, 
note (0); RuberyY. StevenSy 4 B. 
& Ad. 241, 245; Hopwood y. 
Wluaey, 6 C. B. 744; 18 L. J., 
C. P. 43; Homidge t. Wihan, 11 

A. & £. 645. 

{q) Hopwood T. Whaleyf 6 C. 

B. 744; 18 L. J., C. P. 43. 



(r) Pattef^ t. Beid, 6 L.T.,N. 
S. 281. 

(«) Tremeere t. Moriion, 1 
Bing. N. C. 89, 97; Sleap y. iV^vp- 
fnan, 12 C. B., N. S. 116. See 
Buehvorth y. Simpson, 1 Cr. M. 
& B. 834. 

(t) Taylor y. Shum, 1 B. & P. 
21. See Mlins y. Crouch, 13 Q. 
B. 642; 18 L. J., Q. B. 209; 
ante, p. 249. 
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not to be per- tered, shall have satisfied all such liabilities under the 

Bonally liable x /• i t Ji 

upon lease after said lease or agreement for a lease as may nave accrued 
^e assigne ^^^ ^^^ been claimed up to the time of the assignment 

hereafter mentioned, and shall have set apart a sufficient 
fund to answer any future claim that may be made in 
respect of any fixed and ascertained sum covenanted or 
agreed by the lessee to be laid out on the property de- 
mised or agreed to be demised, although the period for 
laying out the same may not have arrived, and shall 
have assigned the lease or agreement for a lease to a 
purchaser thereof, he shall be at liberty to distribute 
the residuary personal estate of the deceased to and 
amongst the parties entitled thereto respectively, with- 
out appropriating any part, or any fiirther part (as the 
case may be), of the personal estate of the deceased to 
meet any future liability under the said lease or agree- 
ment for a lease ; and the executor or administrator so 
distributing the residuary estate shall not, after having 
assigned the said lease or agreement for a lease, and 
having, where necessary, set apart such sufficient fund 
as aforesaid, be personally liable in respect of any sub- 
sequent claim under the said lease or agreement for 
a lease ; but nothing herein contained shall prejudice 
the right of the lessor, or those claiming under him, to 
follow the assets of the deceased into the hands of the 
person or persons amongst whom the said assets may 
have been distributed. 

(b) On Bankruptcy, 

Stat 32 & 33 Until a trustee is appointed the registrar shall be the 
Vict c. 7 , trustee for the purposes of this act, and immediately 
Property of upon the order of adjudication being made, the property 
vert ^^tee. ^^ *^® bankrupt (li) shall vest in the registrar. On the 

(«) See aect 15. 
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appointment of a trustee, the property shall forthwith 
pass to and vest in the trustee appointed. 

An option to call on the landlord to grant a lease 
passes, on the bankruptcy of the tenant, to the trustee, 
and may be assigned over by him(jr). A proviso or 
covenant against assignment will not prevent the lease 
containing it from passing to the trustee in bankruptcy, 
or hinder him from disposing of it (y ). 

When any property of the bankrupt acquired by the Stat. 32 & 83 
trustee under this act consists of land of any tenure g. 23. ' 
burdened with onerous covenants, or of any other pro- Trustee may 
perty that is imsaleable, or not readily saleable by reason oas lease. 
of its binding the possessor thereof to the performance 
of any onerous act, or to the payment of any sum of 
money, the trustee, notwithstanding he has endeavoured 
to sell, or has taken possession of such property or exer- 
cised any act of ownership in relation thereto, may, by 
writing imder his hand, disclaim such property, and 
upon the execution of such disclaimer the property dis- 
claimed shall, if the same is a lease, be deemed to have 
been surrendered on the date (of the order of adjudi- 
cation). Any person interested in any disclaimed pro- 
perty may apply to the Court, and the Court may, upon 
such application, order possession of the disclaimed pro- 
perty to be delivered up to him, or make such other 
order as to the possession thereof as may be just. 

The trustee shall not be entitled to disclaim any Sect. 24. 
property in pursuance of this act in cases where an ^i""^ ^Stj^ 
application in writing has been made to him by any period not less 
person interested in such property, requiring such eight days 
trustee to decide whether he will disclaim or not, and tion^by^pe^*" 

son interested. 

(a?) Buckland t. PapilUm, 36 795; Doe r. JBevan, 3 M. & S. 
L. J., Ch. 81; L. R., 2 Ch. 67. 368. See Wadham v. Afarlowe, 

(y) Doe v. /^ith, 5 Taunt. 8 East, 314, note. 

P. 8 
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the trustee has for a period of not less than twenty- 
eight days after the receipt of such application or such 
further time as may be allowed by the Court, declined 

same or not. 



Stat 38 & 34 
Vict, c 23, 

8.10. 

Property of 
convict to Test 
in adminis- 
trator. 



Sect. 12. 



Sect. 14. 



(c) On Conviction of Lessee for Treason or Felony, 

Upon the appointment of any administrator all the 
real and personal property, including choses in action, 
to which the convict named in such appointment was, 
at the time of his conviction, or shall afl^erwards, while 
he shall continue subject to the operation of this act, 
become or be entitled, shall vest in such administrator 
for all the estate and interest of such convict therein. 

The administrator shall have absolute power to let, 
mortgage, sell, convey and transfer any part of such 
property as to him shall seem fit. 

The administrator may cause payment or satia&ction 
to be made out of such property of any debt or liability 
of such convict which may be established in due course 
of law, or may otherwise be proved to his satisfiiction. 



Rights and 
lUbUides of 
lessee and 
lessor. 



Sect. XIII.— Ztt?^ Stock. 

Upon a lease of a stock of live cattle, the lessee has 
the use and profits of them during the term ; and the 
lessor has only a possibility of property in case the 
cattle all outlive the term (z). If any of the cattle die 
during the term, the property in them vests absolutely 
in the lessee, and the lessor cannot claim to have them 
replaced after the term ; hence, he has no reversion to 



(«) Bac. Abr. (A.) 7. 
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grant oyer to another, eitjier during the term or after, 
until the lessee has re-delivered the cattle to him {z). 
All the young produced by the cattle during the term 
belong to the lessee {z). 

A ooyenant by the lessee of sheep or cattle, on behalf 
of himself and his assigns, at the end of the lease to 
deliyer cattle or goods of the same value as those let to 
him, or to pay a certain price, is a personal contract 
only, and will not bind a person to whom the lessee has 
assigned the sheep or cattle (a). 



Sect. XIY.—Game. 

Rights and liabilities of lessee and lessor 259 

Statatory proyisions 259 

Constrnction of demise or reserration of right of shooting, &c. 260 
„ special agreements relating to game . . . . 261 



Rights and Liabilities of Lessee and Lessor. 

Nothing in this act contained shall authorize any Statutory pro- 
person holding any land to kill or take the game, or to 1!"!^°^'- „ 
permit any other person to kill or take the game upon Will. 4, c. Z2, 
such land, in any case where, by deed, grant, lease or ' ' 
any written or parol demise or contract, a right of entry affect agre&- 
upon such land for the purpose of killing or taking the to^^7. ^ 
game shall be reserved by or given to any grantor, 
lessor or other person whatsoever. 

Where the landlord shall have reserved to himself Sect ii. 
the right of kiUing the game upon any land, it shaU ^^^""^i, 
be lawful for him to authorize any other person or reseired may 

authorize other 

persons, who shall have obtained an annual game cer- persons to pni^ 

sue and kill it. 

(2) Bac. Ahr. (A,) 7. (a) Spencer'i Case, 6 Co. R. 

16 a. 

S2 
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tificate^ to enter upon such land for the purpose of pur- 
suing and killing game thereon. 
Sect. 12. Where the right of killing the game upon any land 

belonm^o"* shall be specially reserved by or granted to, or shall 
^^ to'he^^S-' '^^^^S ^> ^^ landlord, or any person whatsoeyer other 
ject to penalty than the occupier of such land, then, if the occupier of 
killmgit. such land shall pursue, kill or take any game upon 

such land, or shall give permission to any other person 
so to do, without the authority of the landlord or other 
person having the right of killing the game upon such 
land, such occupier shall, on conviction thereof before 
two justices of the peace, forfeit and pay for such pur- 
suit such sum of money not exceeding two pounds, and 
for every head of game so killed or taken such sum of 
money not exceeding one pound, as to the convicting 
justices shall seem meet, together with the costs of the 
conviction. 
Constniction Under a demise or reservation of the exclusive right 

of demise or /•r^* r^» -£?r- j ^ /» 

reservation of <V hunting^ shooting ^fishing and sporting over a mrm, 

iM^^'ftc"^^*^ the person entitled to shoot over the farm must not 

trample fields of standing crops at a time when it is not 
usual or reasonable to do so (ft). He has no right to 
bring rabbits or other game on to the fiirm ; and he is 
liable for damage done to the crops by rabbits so brought 
on without the leave of the occupier (J). The reserva- 
tion includes whatever is ordinarily known as ^^ hunting, 
shooting, fishing and sporting," and under it the tenant 
of the land is not entitled to shoot rabbits (c). He 
may, however, use the land in the ordinary and rea- 
sonable way; but must not resort to expedients for 

(ft) Hilton V. Oreen, 2 F. & F. row v. Ath^mhamf 4 L. J., K. 
821 ; Birkheck v. Paget, 31 Bear. B. 146. 

403. As to contracts by landlord {c) Jeffryet v. Evan$f 34 L. J., 

to kill hares and rabbits, see^ffr- C. P. 261, 263; 19 0. B., N. S. 

246. 
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diiving the game away (c). The destruction of fiirze 

and underwood in such reasonable use of the land, is 

no eviction from the right of shooting (c). It seems 

that a grant of leave to himt over premises does not 

give the grantee the Kberty of shooting over them (d). 

Exception of liberty for each tenant on his farm to Constraction 

kill rabbits with ferrets only {in a demise of a ^J^ments 

house and land with sole licence of shooting and ^^^^Z ^ 

•^ ^ game. 

sporting over landsy plantations and coverts of 
the lessor). The exception extends not only to 
farms existing at the time of the demise, but 
also to plantations, &c., which are subsequently 
let as &rms («). 

Gbant to a per son J his heirs and assigns y of free 
liberty y with servants or otherwise^ to come into 
and upon lands and there to hawky hunt, fish 
and fowl. Is a grant of a licence of profit, 
and not of a mere personal Ucence of pleasure; 
therefore it authorizes the grantee, his heirs 
and assigns, to hawk, &c., by his servants in his 
absence (/). 

Grant to lessee of right of sporting over land demised 
and other lands, ^^ in common with the lessor y 
his heirs and assigns, and any friend of his or 
them.^^ The exercise of the privilege is not con- 
fined to a single fiiend at a time {g). 

(c) Jeffryei v. EoarUy 34 L. J., {e) Newton v. Wihnot, 8 M. & 
C. P. 261, 264; 19 C. B., N. S. W. 711. 

246. (/) Wickham v. Hawker, 7 M. 

(d) See judgment of Gibb, C. J., & W. 68 ; EwtMrt v. Oraham, 29 
in Moore v. Plynunith, 7 Tannt, L. J., Ex. 88; 7 H. L. C. 381. 

at p. 627. (ff) €h/rdiner v. Colyer, 12 W. 

R. 979. 
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BjrwfaomgiTea 270 
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(c) YoImI disdauKr 274 

(4) DetemuBtttioB of tfnanfif £ar optional tenna 

of^Mn 275 

(5) Detsnunation of tenandaB £ar lifa 275 

n. If ODES 6E3rEBALLT AFPUCABLK 277 

(1) Heifer 277 

(2) Smxcnder 278 

Expraa 278 

Implied •. .. •• .. .. 279 

(3) Focfritore.. .. 288 

(a^ WJwre ibfln la ao oqveM prowo &r 



(b) Where there ia an oqiieaiiaoTiflo .. 284 

Demaad of rent 284 

(c) Wafrer of forfeitore • • • • 286 

(d) Belief againit£Qcfdtnie .. 288 



Sect. L — Modes applicable to particular kinds of 

TenaHcy, 

(1) Determination of Tenancy at Sufferance, 

Tenancy at sofferanoe may be determined at any tune 
by landlord or tenant without any demand of poaeeaion 
or notice to quit (a). 

(a) Doe T. Turner, 7 M. St W., Stixk.a08; Ihe t. Mmrrell^ S C. 
at p. 235; Doe t. Lawder, 1 & P. 134; Doe r, Maieey, 8 B. & 
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(2) Determination of Tenancy at Will. 

Every lease at will must in law be at the will of both i- Expretw 
parties, and therefore when the lease is made, to have g landlord, 
and to hold at the will of the lessor, the law implies it 
to be at the will of the lessee also {It). The landlord 
may determine a tenancy at will, expressly, by stating 
his will to be that the tenant shall leave (c) ; or by de- 
manding possession (cf) ; or sending for the keys(^). 
Anything which amomits to a demand of possession, 
although not expressed in precise and formal language, 
will indicate the landlord's will to determine the te- 
nancy (y*) ; hence a letter fi-om the agent of the land- 
lord to the agent of the tenant, stating that unless the 
tenant pays what he owes, the landlord will take im- 
.^L^ to ^,. t,^^ of ^ p^p^rty, 
is a sufficient manifestation that the tenancy is to 
determine {/). By words spoken oflF the demised 
premises the will is not determined until the lessee has 
notice (y). 

The tenant may expressly determine the tenancy by By tenant 
declaring that he will no longer hold possession of the 
premises, and quitting them accordingly ; but the mere 
declaration will not produce this efiect (k). 

The landlord may impliedly determine a tenancy at 2. Implied 
will by acts showing an intention that it should no 
longer exist ; as, for instance^ by making a lease of the 
premises to another, to commence presently (i) ; or by 

C. 767; see WallU v. Detmar, 29 N. S. 871. 

L. J., Ex. 276. (/) Judgment of Tindal, C. J., 

(h) Co. Lit. 55 a. in Doe t. Priee, 9 Bing., at p. 

io") Pollen T. Brewer, 7 C. B., 858. See LocJie v. Jtlatthews, IS 

N. S. 371, 873. C. B., N. S. 758; 11 W. B. 848. 

{d) Doe V. Jones, 10 B. & C. (jf) Co. Lit. 56 b. 

718, 721. (A) Co. Lit. 65 b, note 878. 

(0 Pollen T. Brewer, 7 C. B., (i) Dintdale v. Ile$, 2 Lev. S& 



Bjr landlord. 
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entering upon the land, without the tenant^s consent^ to 
cut and cany away trees or stone (A), provided such 
trees and stone are not excepted fit)in the demise (/) ; 
or bj agreeing to sell the freehold to the tenant (m). 
It seems diat the bankruptcy of the landlord will ope- 
rate as a determination of a tenancy at wiU, if the 
tenant has knowledge thereof (n). Whoe the act by 
which the intention of the landlord to determine the 
tenancy is manifested is done on the demised pretnises, 
it is presumed that the tenant is there and knows of 
it ; but if the act relied upon be done off the premises, 
it is requisite that the landlord should give the tenant 
notice that he deteimines the tenancy (o). 
Bj tenant The tenant may impliedly determine the tenancy at 

will by granting an underlease (p), or ftsgigning the 
premises (provided the landlord has notice) (9); or 
by committing waste (r). The general doctrine is that 
the death of either landlord or tenant will operate as a 
determination of the will («) ; but it would rather seem 
that a tenancy at will may continue after the death of 
one of the parties, unless the heir, or l^al representa- 
tive, does something to manifest his intention to deter- 
mine the tenancy (t). 

(k) Boe T. Turner, 7 M. & W. Wright, 1 T. B^ mt p. 382. 

226; 9 M. & W. 643. {q) Pinhom t. SoutUr, 8 Ex. 

(0 Co. Lit 56 b. 763, n2; 22 L. J., Ex. 266; Car- 

(m) See judgment of Lord penter t. Calint, YelT. 73. 



EUon, C, in DanieU t. DavtMon, (r) Co. Lit. 57 a. 

16 Vee., at p. 252. (#) Jadgment in Jawtet t. Dean, 

(n) Doe T. Thonuu, 6 Ex. 854; 11 Yes., at p. 391; Co. Lit 57 b. 

20 L. J., Ex. 367. See 2^ t. Roek, Car. & M. 549, 

(0) Per Parke, B., in Pinkom 553; 11 L. J., C. P. 194. 

T. Sautter, 8 Ex., at p. 770. See {t) Judgment in Merttm r. 

Ball T. CuUimore, 2 Cr., M. & B. Woods, 38 L. J., Q. B., at p. 87; 

120. L. B., 4 Q. B , at p. 306. 

{p) Judgment in Birch t. 
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(3) Determination of Tenancy from Year to Year. 

(a) When determinable. 

A tenancy from year to year may be determined at 
the end of the first or any subsequent year {u) ; unless, 
in creating the tenancy, the parties use expressions 
showing that they contemplate a tenancy for two years 
at least (ar). A tenancy " for one year certain, and so 
on from year to year," cannot be determined before the 
end of the second year(y). 



express agree- 
ment. 



(b) Notice to quit 

Where no express stipulation is made between the Length of 
parties as to the length of notice required to be given, ^^^ 
it seems that this may be regulated by custom {z) ; but there is no 
there must be strong evidence of such custom (a). 

If no such custom exists, it is a general presumption 
of law, that if an estate from year to year is created, 
and nothing is said about determining it, the notice 
intended is half-a-year's notice, expiring at the end of 
some current year of the tenancy (ft). 

There is some uncertainty as to the length of the 
notice required to determine a quarterly, monthly, or 
weekly tenancy. It does not appear to have ever been 
decided, that in the case of an ordinary monthly or 



(tt) ,I>oe Y. Smaridge, 7 Q. B. 
967; 14 L. J., Q. B. 327. See 
Thompson v. Maberlyy 2 Camp. 
673. 

(jb) Doe y. Smarid(fe, 7 Q. B., 
at p. 969. See Denn v. Cart- 
Wright, 4 East, 29 ; Doe y. 
Mainl^, 10 Q. B. 473; 16 L. J., 
Q. B. 303. 

(y) Doe y. Cheen, 9 A. & E. 
668; Reg, t. Charvton, 1 Q. B. 
247. See Jones y. Mxon, 1 H. 



& C. 48; 31 L. J., Ex. 606. 

(z) Hoe y. Wilkinson, cited in 
note 228 to Co. lit. 270 b. See 
Boe V. Chamoch, Peake, N. P. C. 
4; also judgment in Doe y. SnoW' 
don, 2 W. BL, at p. 1226. 

(a) Roe Y. Cha^moek, Peake, at 
p. 6. 

{h) Judgment of Erie, C. J., in 
Bridges y. PoUs, 83 L. J., C. P., 
at p. 343; 17 C. B., N. S., at p. 
832. 
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2. Where 
there is an ex- 
press agree- 
ment. 



Period with 
reference to 
which notice 
must be given. 



weekly tenancy^ a month's or week's notice to quit must 
be given. A tenant who enters upon a &esh week 
may be bound to continue until the expiration of that 
week, or to pay the week's rent ; but that is a very dif- 
ferent thing from giving a wedk's notice to quit (c). A 
weekly tenancy cannot, however, be determined without 
some notice {d), and the safest coiurse is to give a notice 
corresponding to the letting, u e., a week's notice in 
a weekly letting, and a month's notice in a monthly 
letting (^). 

The parties to the tenancy may alter the notice 
necessary to determine it ; thus, they may agree that a 
three months' notice, or even a week's notice, shall be 
sufficient (y*), and they may also stipulate that the no- 
tice shall expire at any period of the year(^). Where 
there is no express or implied stipulation, the notice 
agreed upon between the parties must be given so as to 
expire at the end of some current year of the tenancy (A). 
Thus, an agreement by a tenant from year to year to 
quit at a quarter's notice, means a quarter's notice ex- 
piring at the end of some year of the tenancy (h). 

The implied condition as to the notice expiring at 
the end of some year of the tenancy renders it impor- 
tant that the time of commencement of the tenancy 
should be correctly ascertained. The question at what 



(<?) Per Parke, B., in ffuffell 
V. ArmUtteadf 7 C. & P., at p. 
68. Bat see Doe v. SazeU, 1 
Eep. 94; Doe t. Raffan, 6 Esp. 4. 

(d) Jone$ Y. mUiy 10 C. B., 
N. a 788, 796; 31 L. J., C. P. 66. 

(e) See per Williams, J., in 
Jone$ T. MUU, 10 C. B., N. S., at 
p. 798. 

(/) Judgment of Erie, C. J., 
in Dridgei r. Potts, 83 L. J., C. 
P., at p. 843. 



(ff) See Bridges t. P&tt$, 17 
C. B., N. S. 383 ; 88 L. J., C, P. 
888, 843 ; Doe t. QrafUm, 18 Q. 
B. 496; 21 L. J., Q. B. 276; £M- 
lett T. CurUng, 10 Q. B. 785; 16 
L. J., Q. B. 890. 

(A) Doe T. Donovan, 1 Tannt. 
555; 2 Camp. 78; Kemp t. Der- 
rett, 3 Camp. 510. See Bridge 
T. Potts, 17 C. B., N. S. 838; 33 
X«. J.y C P. 888. 
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period a tenancy began is a matter for the decision of 
a jury^ upon a consideration of all the fiicts (t). If the 
tenant alleges that a notice to quit given to him does 
not correspond with the time at which his tenancy com- 
menced, it is incumbent on him to prove the true time 
of commencement (A). 

When a tenant, on being applied to respecting the AdmlsaioDs by 
commencement of his holding, informs the person *^'*"'- 
making the inquiry that it begins on a certain day, 
and notice to quit on that day is given at a subsequent 
time, the tenant will not be allowed to set up a holding 
from a different day (/). It makes no difference whe- 
ther the information so given proceeds from mistake or 
design (/). The mere notice to quit, at a certain time, 
given by the landlord, is not, in itself, evidence of a 
holding from that time (m) ; but if it be served per- 
sonally on the tenant, and he make no objection at the 
time, this is primd facie evidence from which a jury 
may find that the tenancy commenced at the period 
specified in the notice (n). The tenant, however, is not 
precluded from afterwards insisting on the insufficiency 
of the notice (o). 

Where a tenant continues in possession after the ex- Where tenant 
piration of his lease without having entered into any donaneTex- 
new contract, he holds upon the former terms as to ^'^o'^o^ 
the time of quitting (p). If he assigns his interest, the 

(i) Walker r. GoM, 6 H. & N. 406; Thomas v. Thanuu, 2 Camp. 

694; ante^ p. 66. 647; Doe t. JSiggs, 2 Taant 109. 

(*) Doe r. Wriffhtfnan, 4 Eep., {o) Oakapple v. Copeugf 4 T. 

at p. 7. B. 861. 

(J) Doe y. Lambley^ 2 Esp. ip) See judgment in Doe ▼. 

686. Belly 6 T. B., at p. 472; Roe v. 

(m) Per Lord Ellenborongh, C. Ward, 1 H. Bl. 96; Doe v. WeUer, 

J., in Doe v. For$ter, 18 East, at 7 T. B. 478. See Doe ▼. Dohell, 

p. 406. 1 Q. B. 806 ; Bumphreyt v. 

(») Doe V. Fortter, 18 East, Franks^ 18 C. B. 823. 



i 
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Where tenant 
enters nnder 
void lease. 



Where tenant 
enters on 
different parts 
of demised 
premises at 
different times. 



Where tenant 
enters between 
two quarter 
dajs. 



DETERMINATION OF THE TENANCY. 

tenancy of the assignee will also be held to commence 
on the same day as the original lease (q). 

A void lease or agreement^ under which a tenant has 
entered and paid rent^ will regulate the terms on which 
the tenancy subsists, as to the time of the year when 
the tenant is to quit(r). If the void lease or agree- 
ment contains no express stipulation on this subject, the 
tenancy from year to year will be determinable by no- 
tice to quit expiring at the time of the original entry of 
the tenant («)• 

In cases where the incoming tenant enters upon dif- 
ferent parts of the demised premises at different times, 
it is sufficient to give half-a-year's notice to quit before 
the substantial time of entry (t) ; i.e, the time of entry 
on the principal part of the premises. In these cases, 
the question of what is the principal and what the 
accessory, must depend upon the relative value and im- 
portance of the premises let together, and is a matter 
for the decision of a jury (t<). 

Where a tenant from year to year, having entered in 
the middle of a quarter, pays rent to the next quarter- 
day, and thenceforth from quarter to quarter, his te- 
nancy is held to commence on the quarter-day after his 
entry (or). Where he has not paid rent for the fraction-^ 
of a quarter, the period of his entry is taken to be the 
time of commencement of his tenancy (y). 



(q) Doe Y. Samuel, 5 Esp. 173. 
Bat see Doe v. Lines, II Q. B. 
402. 

(r) Doe V. DeU, 6 T. R 471. 

(«) See judgment of Coltman, 
J., in Berrey t. Zindley, 11 L. 
J., C. P., at p. 82; 3 M. & 6r. 49& 

(f) See judgment of Lord Kl- 
lenborongh, C. J., in Doe r. Wat- 
kins, 7 East, at p. 555; Doe v. 



Snowden, 2 W. BL 1224; Doe t. 
Spenee, 6 East, 120, 122; Doe r. 
Hughes, 7 M. & W. 139; Doe t. 
Mhodes, 11 M. & W. 600. 

(«) Doe r, Howard, 11 East, 
498, 601. 

(x) Doe T. Johnson, 6 Esp. 10; 
Doe T. BtapUton, 3 C. & P. 275. 

(y) Doe y. Matthews, 11 C. B. 
675. 
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Where any doubt exists as to the period at which the Fonnof notice, 
current year of the tenancy expires^ the notice to quit 
may be expressed in general terms, requiring the tenant 
to quit at the end of the current year of his tenancy, 
which shall expire next after the end of one half-year 
from the date of the notice {z). It is not essential that 
a notice to quit should be in writing (a), or that it 
should state to whom possession is to be delivered up (ft). 
It must, however, be expressed with reasonable cer- 
tainty, not giving an option to the tenant to quit or to 
do something else (c). A notice to quit on one of two 
days is good, if served six months before the day on 
which the tenancy commenced (rf). An error in the 
description of the premises will not invalidate the notice 
if the person to whom it is given has not been misled 
by it (e), and a mistake in the christian name of the 
tenant will not be iatal if the notice is kept by him 
without objection (/). A notice to quit a part only of 
premises leased together is void (ff). 



(z) Doe y. Butler^ 2 Esp. 589; 
Doe y. Steel, 3 Camp., at p. 117; 
Doe y. Smith, 5 A. & E. 350; 
Doe y. Timothy, 2 C. & E. 351. 

(a) Doe y. Orick, 5 Esp. 196; 
Bird y. DefonvieUe, 2 C. & K. 
415; Boe y. Pierce, 2 Camp. 96. 

(ft) Doe y. Foiter, 3 C. B. 216. 

{c) See Doe y. Goldwin, 2 Q. 
B. 146. Bat gee JRobertt y. Hay- 
ward, 3 C. & P. 432. 

{d) DooY. Wri(fhtman,i'Esp., 
at p. 6. 

(e) Doe d. Cox, 4 Esp. 185; 
Doe y. WUUnton, 12 A. & £. 
743. 

(/) Doe V. Spiller, 6 Esp. 70. 

(^) Doe V. Archer, 14 East, 
245. A notice to quit, given 



by, or on behalf of, the landlord^ 
may be in the following form, 
the words between brackets being 
nsed when the notice is by an 
agent: — 

To Mr. C. D. 

I hereby [as agent for and on 
hehalf of Mr, E. F,, your land- 
lord} give yon notice to quit and 
deliver np possession of the pre- 
mises, situate at , in the 

county of , which you now 

hold of me [Aim], on the 

day of next, or at the ex- 
piration of the year of your 
tenancy thereof, which shall ex- 
pire next after the end of one 
half-year from the date of this 
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Bj whom 
notice maj be 
given. 



Agents. 



The notice maj in all caseB be given by either land- 
lord or tenant. The notion, thrown out by Lord Mans- 
field, of a tenancy from year to year, in which the lessor 
binds himself not to give notice to quit, has been long 
exploded (A). It may be stipulated, that, upon a par- 
ticular event, the lessee may quit without notice (t). 

A notice to quit, given by the landlord, must be such 
as the tenant may safely act on at the time of receiving 
it (A) ; that is one which is in fact, and which the tenant 
has reason to believe to be then binding on the land- 
lord (I), A notice to quit given without authority will 
not be made valid by the subsequent adoption or ratifi- 
cation of the landlord (A). It is not essential to the 
validity of a notice to quit given by a general agent, 
that his agency should appear on the &ce of the docu- 
ment (/). There is, however, a distinction in this re- 
spect between a general agent and one having a special 
or limited authority (/), and in the case of the latter, it 
would appear, that a notice is bad, if it does not state 
that it is given by authority or in the name of the prin- 
cipal (m). 



notice. Dated the 
,18—. 



— day of 
E.F. 
[A. S., agent for the taid JS, F."] 

A notice to quit, given bj, or 
on behalf of, the tenant, maj be 
in the following form, the worda 
between brackets being used when 
the notice is bj an agent :— 

To Mr. E. F. 

I hereby [as agent for and on 
hekd^f of Mr. C. 2>., yonr tenant] 

give yon notice that on the 

day of next I shall ^he mill] 

qoit and deliver np possession of 

the premises sitoate at , in 

the cconty of , which I ^he] 



now hold Ikolds] of yon as tenant 

thereof. Dated the day of 

, 18—. C. D. 

in. S,f agent for the $aid C 2>.] 

(A) Per Lawrence, J., in J}oe v. 
Browne, 8 East, at p. 167. 

(i) BetheU r. Blencowe, 3 M. 
& Gr. 119. 

(A) Doe T. Goldwin, 2 Q. B. 
143 ; 10 L. J., Q. B. 276, 277 ; 
Doe T. Walterg, 10 B. & C. 626. 

(/) Judgment in Jonee v. 
Phippt, 37 L. J., Q. B., at p. 
201; L. R., 8 Q. B., at p. 572. 

(m) Doe T. Ooldwin, 2 Q. B. 
143; 10 L. J., Q. B. 276. See 
judgment in Jones t. Phipps, 81 
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A cestui que trust, who has been permitted for many Cegtui gtie 
years by the trustees to have the entire management of ^^^ ' 
the trust estates (it), and a receirer appointed by the Beceiver. 
Court of Chancery, with a general authority to let lands 
to tenants from year to year({>), are deemed general 
agents, and may give valid notices to quit in their own 
names. A notice to quit, signed by one of two joint Joint tenant, 
tenants on behalf of the other, is sufficient to put an 
end to a tenancy from year to year as to both (^). An 
assignee of the reversion may avail himself of a notice 
to quit given by the preceding owner {q). 

A notice to quit proceeding j&om the landlord must To whom 
be served upon the original tenant (r). Since there is 
no privity of contract between the landlord and an 
under-tenant, the landlord cannot entitle himself to 
recover against such under-tenant by giving a notice to 
quit in his own name (r). 

It is not necessary that the notice should be directed Mode of ser- 
to the tenant if it can be proved to have been delivered 
to him in proper time(«). It may be either served 
upon him personally, or upon his attorney (^); or it 
may be left with his wife {u) or servant at his dwelling- 
house (or), but in this case an explanation of the nature 
of the notice should be given at the time when it is 



L. J.» Q. B., at p. 201; L. B., 8 
Q. B., at p. 672. 

(») Janei v. PMpps, 87 L. J., 
Q. B. 198 ; L. B., 8 Q. B. 567. 

Co) WUkiMon T. Colleyy 6 Banr. 
2694; Boe v. Read, 12 East, 67. 

ip) Doe T. Smnnwriett, 1 B. ft 
Ad. 186 ; Doe r. Sulme, 2 Man. 
& By. 484; Doe v. Hugkee, 7 M. 
ft W. 139, 141. 



. (q) Doe T. Ibneood, 8 Q. B. 
627. 

(r) Pleasant t. Benson, 14 
£aiit,284. 

(#) Doe Y. Wrightman, 4 Eap. 6. 

(0 See Doe y. Ongley, 10 C. 
B.26; 20 L. J., C. P. 26. 

( v) PuUeney y. Shelton, 6 Yea. 
260, note (a). 

(a?) Jones v. Marsh, 4 T. B. 
464. 
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served {z). The service of a notice upon the demised 
premises on one of two tenants^ holding under a joint 
demise^ is presumptive evidence that the notice reached 
the other (a). A notice put under the door of the 
tenant's house will be vaHd^ if it can be proved to have 
come to the tenant's hands half a year before the ex- 
piration of the current year of the tenancy (J). Where 
a corporation is the tenant^ the notice to quit may be 
served on one of its officers (c). 

If the notice proceeds from the tenant^ it should be 
given to his immediate landlord or to the attorney 
or agent of such landlord authorized to receive such 
notices, and not to a mere collector of rents (d). When 
a notice is sent by post to the landlord or his agent, 
it seems that the day on which the letter is delivered 
will be considered as the time at which the notice is 
given {e\ It is sufficient if the notice sent by post 
can be proved to have reached the office of the person 
on whom it is served at any time during the last day 
on which service can be made, although after business 
hours (/). At the time of service of a notice to quit, 
a memorandum of the fact of such service should be 
indorsed upon a duplicate of the notice (^). 
Wairer of If^ after the expiration of a notice to quit, the parties 

notice to quit 

(z) See Doe y. Luau, 6 Esp. (d) Pearss y. Boultar, 2 F. ft 

153 ; SmUh t. Clark, 9 DowL F. 183. 

202. (e) See Meg. t. Slawstene, IS 

(a) Doe y. Watkifu, 7 ISeast, Q. B. 888 ; Beg. y. Recorder of 

551. See Doe y. Crick, 6 Esp. JRiehmond, E. B. & K 258. 

196. (/) See Papillon y. Brunton^ 

{b) Afford V. Vickerp, Car. & 5 H. & N. 518, 522; 29 L. J., Ex. 

M. 280. See Doe y. HaU, 5 M. 265. 

& Gr. 796. (^) See IVw? y. Twrfwrd, 8 B. & 

(c) Doe V. Woodman, 8 East, Ad. 890; Doe y. Snmerton, 7 Q. 

228. B. 68; 14 L. J., Q. B. 210. 
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I 

by their acts unmistakably acknowledge a subsisting 
tenancy between them^ the notice will be deemed to be 
waived (A). A second notice to quit is considered as Second notice 
such an acknowledgment (i), unless^ under the circum- ^" 
stances of the case, the person to whom it is given 
would not understand it as waiving the former no- 
tice (A). 

A landlord may waive a notice to quit by accepting. Acceptance of 
either personally (/), or by an agent specially authorized 
to receive it (m), rent(/) due for the occupation of 
premises after the expiration of the notice (n) ; or by 
distraining for rent accruing thereafter (c?). A mere de- 
mand of rent, due aft;er the expiration of the notice (/?), 
or a holding over or accidental detention of the key by Holding oyer, 
the tenant aft;er that event (^), does not necessarily 
operate as a waiver of the notice. 

When a valid (r) notice to quit is given by landlord or 
tenant, the party to whom it is given is entitled to count 
upon it, and it cannot be withdrawn without the consent 
of both parties. If such consent is given, there is a new 
agreement between the parties, and a new tenancy is 
created which exists onlyjinder that new agreement; 
consequently a guarantor of the rent under the original 
tenancy is not liable for rent which became due after 



(A) See Doe y.Pahner flSBtat^ 
53, 56. 

(t) Per Lord Ellenborongh, in 
Doe y. Palmer, 16 East, at p. 66. 

(A) See judgment in Doe y. 
Humphreys, 2 East, at p. 240; 
Doe y. Steele, 3 Camp. 117. 

(/) Ooodright y. Cordweni, 6 
T. R. 219. 

(m) See Doe y. Calvert, 2 Camp. 
387. 

(n) See Doe y. Batten, Cowp. 
243. 



(<?) Zimeh y. WUlingale, 1 H. 
BL 311. The landlord cannot 
distrain for such rent, unless a new 
tenancy has been created; ante, 
pp. Ill, 131. 

if) Blyth y. Dennett, 13 C. B. 
178; 22 L. J., C. P. 79. 

(g) Jenner y. Clegg, 1 Moo. & 
Bob. 213, 215 ; Qray y. Bompat, 
lie. B., N. S. 620. See Jone* r. 
Shear; 4 A. & E. 882. 

(r) See Doe y. Mihoard, 3 M. 
& W. 328. 



F. 
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the time when the notice would have expired («). An 
agreement bj the landlord^ at the request of the tenant, 
to suspend the exercise of his rights under the notice to 
quit, will not operate as a waiver of the notice, or as a 
licence to the tenant to be on the premises otherwise 
than subject to the landlord's right of acting on such 
notice if necessary (f). 



What amonots 
to a disclaimer. 



(b) By verbal Disclaimer. 

If a tenant from year to year, verbally or in writing, 
unequivocally denies the title of his landlord, and re- 
nounces his character of tenant, either by setting up 
title in another, or by claiming title in himself (u), the 
tenancy may be determined by the landlord without 
any notice to quit (w). It seems that whether a par- 
ticular expression does or does not amount to a dis- 
claimer, is a question for the decision of a jury ( x). An 
omission to acknowledge the landlord as such, by re- 
questing further information, will not be enough ; nor 
will a mere reAisal to pay rent. A reiusal to deliver 
possession, or a declaration by the tenant that he will 
continue to hold possession, cannot have that eSfect, at 
a time when the landlord has no right to claim it (y). 



(*) Tayleur v. Wilding 37 L. J^ 
Ex. 178, 174; L. B., 8 Ex. 803, 
805 ; Blyth y. Dennett^ 13 C. B. 
178; 22 L. J., C. P. 79. 

(Q Whiteacre y. SffmontU, 10 
East, at p. 16. 

(«) Per TiDdal, C. J., in Doe y. 
Coopery 1 M. & Gr., at p. 139. 
Bee Jone9 y. MilU, 10 C. B., N. 
8. 788; 31 L. J., C. P. 66; Doe 
y. Candor y 1 Or., M. & R. 898; 
Hunt y. AUgood, 10 C. B., N. S. 
263 ; 30 L. J., C. P. 813. 

(n?) Doe y. Whittick, Gow, 195 ; 



jadgment in Doe y. Pasquali, 
Peake, N. P. C, at p. 197; Doe 
y. Frowdy 4 Bing. 557; Doe y. 
Grubby 10 B. & C. 816; Doe y. 
RoUingiy 4 C. B. 188 ; 17 L. J., 
C. P. 268 ; Doe y. Thompioti, 6 

A. & E. 582; Doe y. Mvam, 9 M. 
& W. 48; Doe y. Qower, 17 Q. 

B. 589 ; 21 L. J., Q. B. 67. 

(a?) See Doe y. Long, 9 C. & P. 
773. 

{y) See judgment in Doe y. 
StanioMy 1 M. & W., at p. 703. 
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(4) Determination of Tenancies for optional Terms of 

Years. 

If a lease is made determinable at certain specified By whom 
periods^ and nothing is said as to the person by whom ^ercL^?^ 
the option is to be exercised^ the lessee only can exer- 
cise it(z); but a lease which is made determinable 
" if the parties think fit," is determinable only by con- 
sent of both parties (a). A proviso whereby the option 
to determine a lease is given to either of the parties, his 
executors or administrators, extends to the devisee of 
the lessor, who is entitled to the rent and reversion {b). 
Where the proviso requires notice to be given in writing 
of the intention to exercise the option to determine the 
lease, such notice will be good though given in the 
form of a notice to quit (c). The notice will be invalid 
if it varies firom the terms of the proviso as to the time 
at which the option is to be exerci^d {d), 

(5) Determination of Tenancies for Life. 
Any person who shall bave any claim to any re- Statutory 

.J . X • A AX provision for 

mamder, reversion or expectancy m or to any estate prodnctionof 
after the death of any person whatsoever, upon affidavit P®^^'^" ^^ 

{%) Price y. Dyer^ 17 Yes., at am desirons of patting an end to 



p. 363; 2>0ft» Y. Spwrier, 3 B. 
& P. 399; 7 Vcs. 231 ; Doe y. 
IHwony 9 East, 15. 

(a) FmceU y. Tramter, 3 H. & 
C. 458; 34L. J., Ex.6. 

{If) Roe y. Hayley, 12 East, 464. 

{0) Oiddent y. Dodd, 8 Drew. 
485; 25 L. J., Ch. 451. Kotioe 
may be giyen bj the lessee in the 
following form : — 
To Mr. E. F. 

I herebj giye jon notice that I 



tiie term granted bj an indentnre 

of lease dated the day of , 

18 — , and made between [jonr- 
aelf] of the one |>artand [myself] 
of the other part, at the end of the 
first [seyen] years of the said 
term, in pnrsoance of a proyiso 
contained in the said lease. Dated 

the day of , 18 — . 

CD. 
{d) See Cadhy y. MartineZf 11 
A. & E. 720. 
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whose lives 
estates are 
held. 

Stat. 6 Anne, 
c. 18, s. 1 (0). 

Persons claim- 
ing in remain- 
der after death 
of anj person 
may obtain 
production of 
eutui que vie. 



Jieegtuiqne 
vie not pro- 
duced, to be 
taken to be 
dead. 



made in the Court of Chancery by the person so claim- 
ing such estate, of his title, and that he hath cause to 
believe that such person is dead, and that his death is 
concealed by (any) guardian, trustee, husband or any 
other person, may, once a year, if the person aggrieved 
shall think fit, move the Lord Chancellor to order ; and 
(he is) hereby authorized and required to order such 
guardian, &c. conceaUng or suspected to conceal such 
person, at such time and place as the said court shall 
direct, on personal or other due service of such order, 
to produce to such person and persons, not exceeding 
two, as shall in such order be named by the party 
prosecuting such order, such person aforesaid; and if 
such guardian, &c. shall refuse or neglect to produce 
such person on whose life any such estate doth depend 
according to the directions of the said order, the Court 
of Chancery is hereby authorized and required to order 
such guardian, &c. to produce such person in the Court 
of Chancery or otherwise, before commissioners to be 
appointed by the said Court, at such time and place as 
the Court shall direct, two of which commissioners shall 
be nominated by the party prosecuting such order 
at his costs ; and in case such guardian, &c. shall refuse 
or neglect to produce such person in the Court of 
Chancery, or before such commissioners, the said person 
shall be taken to be dead, and it shall be lawful for any 
person claiming any interest in remainder or reversion 
or otherwise after the death of such person, to enter 
upon such lands, tenements and hereditaments, as if 
such person were actually dead (/)> 



(tf) See also stat. 19 Car. 2, of procedure when eestni que vie 
c. 6. is bejond seas. 

(/) See sect 2, as to the mode 
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If it shall aftenvards appear upon proof, in any action Sect 8. 
to be brought, that such person for whose life any such ^ '^^l^ 
estate is holden, (was) alive at the time of such order wwda proyed 
made, it shall be lawftd for (any) person having any tenant for life 
estate or interest determinable upon such life, to re- ™*^ re-«nter. 
enter upon the said lands, &c. and to maintain an action 
against those who since the said order received the 
profits of such lands, &c., or their executors or adminis- 
trators, and therein to recover fiill damages for the 
profits of the same received. 

Every person having any estate determinable upon Sect. 5. 

any life or lives, who after the determination of such par- T®"^?'' ?^"^ 
, "^ . /. . the life of 

ticular estates, without the express consent of him who another hold- 
shall be immediately entitled after the determination ^^deemed 
of such particular estates, shall continue in possession t>f««I«»e«. 
of any manors, messuages, lands, tenements or heredi- 
taments, shall be adjudged to be trespassers, and every 
person, his executors and administrators, who shall be 
entitled to any such manors, messuages, &c., upon or 
after the determination of such particular estates, shall 
recover in damages against every such person so holding 
over as aforesaid, and against his executors or adminis- 
trators, the ftdl value of the profits received during 
such wrongful possession as aforesaid. 



Sect. II. — Modes of determination generally 

applicable. 

(1) Merger. 
Merger occurs where a greater and a less estate When it 
coincide and meet in one and the same person, without 
any intermediate estate (^) ; as, for instance, when 

(^) See Burton y. JBttrclay, 7 Bing. 745, 76$. 
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tenant far years obtains the fee (A). If a tenant for 
years acquires a life interest in the estate pur autre 
vie, the two being concurrent, one only can exist, and 
the other is merged ; but there is no inoonsisteney or 
incompatibility in a man's haring, not two concurrent, 
but two successive estates. If a lease for years be 
granted to a tenant pur autre vie, to commcoice when 
his life estate ceases, he will be tenant of the freehold, 
so long as cestui que vie lives, but amenable to ihe 
reversioner for every duty to which that tenancy is 
subject ; and he TriU be texumt for the term when «,fe.- 
qite vie dies, and still amenable to the reTermoner for 
all the duties of that tenancy. He will never stand in 
the character, which the law of merger is intended to 
prevent, of reversioner to himself (.> Merger will not 
take place where the two estates are held in different 
rights, and the tenant has not acquired the freehold 
by his own act (j). The fact that the reversion is for a 
less number of years than the estate in possession, wiU 
not prevent the latter from merging in the former (A). 

(2) Surrender, 

Empreu. To constitute a valid express surrender, it is essential 

that it should be made to and accepted by the owner in 
his own right of the immediate estate in reversion or 
renMiinder (/). Any form of words, whereby such an 
intent and agreement of the parties may appear, will 
be sufficient to work a surrender; and the law will 
direct the operation and construction of the words ac- 

(A) 2 Black. Com. 177 ; jndg^ (J) Jones y. Datfiei, 6 H. & N. 

meiktijxDoe^. Wdlkar, 6 B.&C, 766; 29 L. J., EaL 874; 7 H. ft 

at p. 120. N. 607 ; 31 L. J., Ex. 116. 

(i) Judgment in Doe r. Walker, {k) Bac Abr. (S. 2) 211. 

5 B. & C, at p. 121. (0 See Bac Abr. (S. 1} 209. 
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2?d 



cordinglj, without the precipe or formal mention of the 
word surrender (ju). 

No leases, estates or interests, either of freehold or 
terms of years, or any uncertain interest not being 
copyhold or customary interest, in any messuages, 
manors, lands, tenements or hereditaments, shall be 
assigned, granted or surrendered, unless it be by deed 
or note in writing, signed by the party so assigning, 
granting or surrendering the same, or their agents 
thereunto lawfully authorized by writing, or by act or 
operation of law. 

A surrender in writing of an inteiest in any tene- 
ments or hereditaments, not being a copyhold interest, 
and not being an interest which might by law have 
been created without writing, shaU be void at law, 
unless made by deed. 

A surrender may be implied by operation of law 
from any thing which amounts to an agreement on the 
part of the tenant to abandon, and on the part of the 
landlord to resimie possession of the premises (n). The 
following circumstances have been held to amount to a 
surrender by operation of law: — Delivery by the tenant 
to the landlord, and acceptance by the landlord of the 
keys of the demised house, with the intention that there 
shall be a transfer of possession (o). In this case, how- 
ever, there must be clear evidence of the acceptance 



Stat 29 Car. 2, 

C. Oy S> U. 

Leases to be 
sarrendered by 
writing. 



Stat 8&9 
Vict c 106, 
8. 3. 

Snrrenders to 
be by deed. 



Implied, 



1. DeliTery of 
keys. 



(m) Bac .Abr. (S. 1) 209. See 
Smith T. MapUhaeh, 1 T. B. 441; 
Doe V. Staggy 5 Bing. N. C. 564. 
The stamp 4q^7 <»^ i^ sorrender, 
not chargeable with duty as a con- 
yeyanoe on sale qf mortgage, 19 
tenahllUngs. (St^t. 83 & 84 Vict 
c. 97, Schedule.) 

(«) Per Erie, C. J., in PhefU t. 



Popplewell, 12 C. B., N. S., at p. 
840. 

(0) Bodd T. AchUm, 6 M. & 
Gr. 672; 18 L. J., C. P. 11 ; PhetU 
y. PoppleweU, 12 C. B., N. S. 834; 
81 L. J., C. P. 23^. See Whife" 
head y. CUfford, 6 Tapnt. 518 ; 
Orimman y. Legge, 8 B. & C. 
824. 



- ^ ' > 
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y 



2. Aooflptenco 
of 



of the key bj the landloid(/i). ^ The mere fiict that he 
has not sent back the key which the tenant has left at 
his office, is not eridence firom which a surrender can 
be implied (/i). A parol license to quit will not of 
itself operate as a surrender of the tenant's interest ; 
but when the tenant gives up possession in pursuance 
of such a license, and the landlord accepts possession, 
the license, coupled with the fiict of the change of poft- 
session, is a surrender by act and operation of law, and 
the landlord cannot reoorer any rent which becomes 
due after his acceptance of the possession (9). 

Acceptance by tEe lessee of a new lease, from the 
lessor, to b^n during the continuance of the old 
lease (r). The surrender in this case is the act -of the 
law, and will prevail in spite of the intention of the 
parties («)• A new lease will operate as a surrender, 
although for a shorter term than the prior lease ; and a 
new valid lease by parol will constitute a surrender of a 
prior lease by deed (r). But where the new lease does 
not pass an interest according to the contract, the ac- 
ceptance of it will not amount to a surrender of the 
former lease (/). Hence, the acceptance of a void 
lease (t), or the execution of a mere agreement for a 
new lease (u), will not operate as a surrender. 



(j>) Cannan r. BartUjf, 9 C. 

B. 634; 19 Lw J., C. P. 823. See 
Brown y. Bwrtimlkamf 7 D. & B. 
603. 

{g) Per Bajlej, J., in Orim- 
man t. Legfe, 8 B. & C, at p. 
326. 

(r) See jadgment of TindAl, 

C. J., in Bodd y. Aeklom, 6 ^ & 
Gr. 679; 13 L. J., C.P., ftt p. 13; 
I\Uwientone y. Steward, Plowd. 
106, 107 a; Ive y. Sawu, Cio. 



£l]z.,atp. 522; Bavisonw. Stan- 
ley, 4 Burr. 2210 ; IPBtmneU y. 
JP»pe, 9 Hare, 705. 

(<) Lyon y. Beed, 13 ^ & W. 
285; 13 L. J^ Ex. 377, 382. 

(f) See Boe y. Cburtenay, 11 
Q. B. 702; 17 L. J., Q. B. 151; 
JDoe y. PHwU, 11 Q. B. 713; 17 
Lw J., Q. B. 143. 

(«) Ibquet y. Moor, 7 Bx. 870; 
22 Lw J., Ex. 35. See Grakamr. 
Whiehelo, 1 Cr. & M. 188 ; jiidg- 



.■■1'4' 9^mm* 



-i^» -- 
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The grant of a new lease^ by the landlord^ to a third 
person^ with the assent of the tenant, who gives up his 
own possession {x) ; or the acceptance by the landlord, 
with the assent of a tenant from year to year, of another 
person as tenant, who takes possession (y). Where an 
under-tenant is in possession, the acceptance of such 
under-tenant as tenant by the lessor may be proved by 
his having accepted the key &om the original lessee, or 
by his acceptance of rent from the under-tenant, or by 
some act tantamount to it {z). Keceipts for rent received 
by a landlord from a third person aie strong evidence of 
a change of tenancy with the consent of the landlord, 
amounting to a surrender by operation of law (a). 

The creation of a new relation in regard to the 
demised property, wholly inconsistent with that of 
landlord and tenant (&), as, for instance, where the 
tenant becomes the servant of the landlord, accounting 
to him for all the profits of the demised premises, and 
being allowed fixed daily wages (i). 

The mere cancelling of a lease is not a surrender 
by operation of law of the term thereby granted (c), or 
primd facie evidence of a surrender by deed(rf). 

Though a surrender operates between the parties as 
an extinguishment of the interest which is surrendered. 



8. Acceptance 
by landlord of 
third person as 
tenant with 
consent of 
prior tenant. 



4. Creation of 

inconsistent 

relation. 



Operation of 
surrender on 
rights of third 
persons. 



ment of Holroyd, J., in Hamertan 
T. Stead, 3 B. & C, at p. 482. 

(at) Daviton y. Oentf 1 H. & 
N.744; 26 L. J., Ex. 122; Walker 
V. Jtichardton, 2 M. & W. 882 
McDonnell y. Pope, 9 Hare, 706 
See HecD y. Banbury , 1 A. & E 
136; Mchells y. Atherttone, 10 
Q. B. 944; 16 L. J., Q. B. 371 
Reeve y. Bird, 1 Cr., M. & R. 31 
Hamerton y. Stead, 3 B. & C 
478. 

(y) Thomoi y. Chok,2B. & A 
119; Stone y. Whitinff, 2 Stark 



235. See Harding y. Orethorn, 
1 Esp. 57; Cadle y. Moody, 30 
Xi. J., Ex. 385. 

(z) Per Lord Kenjon, C. J., in 
Harding y. Orethom, 1 Esp. 57. 

(a) La/mranoe y. Fatuo, 2 Y, & 
F. 485. 

( h) Peter y. Kendal, 6 B. & C. 
708, 710. 

(<?) JRoe Y. Arehbiihop of York, 
6 East, 86. 

(d) Hoe y. Thomas, 9 B. & C. 
288. See Ward y. Lumley, 5 H. 
& N. 87 ; 29 L. J., Ex. 822. 
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Stat 4 Geo. 2, 
c 28, B. 6. 

Surrender for 
purpose of re- 
newal to be 
valid without 
sarrender of 
underleases. 



Stat. 8 & 9 
Vict c. 106, 
s. 9. 

When rcrer- 
Bk>n on a lease 
is surrendered 



it does not so (^rate as to third persons who^ at the 
time of the surrender, had rights which such extinguish- 
ment would destroy. As to diem the surrender operates 
onlj as a gnmt subject to their right, and the interest 
surr^idered still has, for ihe preservation of their right, 
continuance («). 

In case any lease shall be duly surrendered, in order 
to be renewed, and a new lease executed by the chief 
landlord, the same new lease shall, without a surrender 
of the underleases, be as valid as if all the underleases 
derived thereout had been likewise surrendered before 
the taking of such new lease; and every person in 
whom any estate for life or lives, or for years, shall &om 
time to time be vested by virtue c^ such new lease, his 
executors and administrators, shall be entitled to the 
rents, covenants uid duties, and have like remedy for 
recovery thereof, and the under-lessees shall hold the 
messuages, lands and tenements in the respective under- 
leases comprised, as if the original leases, out of which 
the respective underleases are derived, had been still 
kept on foot and continued, and the chief landlord shall 
have the same remedy, by distress or entiy upon the 
messuages, &c., comprised in any such underlease, for 
the rents and duties reserved by such new lease so far 
as the same exceed not the rents and duties reserved in 
the lease out of which such underlease was derived, as 
they would have had in case such former lease had been 
continued, or the underleases had been renewed under 
such new lease. 

When the reversion expectant on a lease shall be 
surrendered or merge, the estate which shall for the 
time being confer^ as against the tenant under the same 
lease, the next vested right to the same tenements or 

(O Judgment in Doe y. PyJte, Bemon, 4 East, 284, 238; Co. 
5 M. & S., at p. 154 ; Pleasant ▼. Lit 338 b. 
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ktsreditaments, aliall, to the extent and for the purpose or merged, the 
of preserving such incidents to and obligations on the ^tate^ t^ be 
same reversion, as. but for the soirender or menrer deemed the 

' ' ^ ^ reyemon. 

thereof, would have subsisted, be deemed the reversion 
expectant on the same lease. 

(3) Forfeiture. 
(a) Where there is no express Proviso for Re-entry. 

Any act of the lessee by which he disaffirms or Disclaimer by 
impugns the title of his lessor occasions a forfeiture of record &c 
his lease ; for to every lease the law tacitly annexes a 
C(mdition, that if the lessee do anything that may affect 
the interest q£ his lessor, the lease shall be void, and the 
lessor may re-enter (/)• A lessee may thus incur a 
forfeiture where he sues out a writ, or resorts to a 
remedy, which claims or supposes a right to the free- 
hold (/), or where, in an action by his lessor grounded 
upon the lease, he resists the demand under the grant 
of a higher interest in the land(/); or where he 
acknowledges the fee to be in a stranger <^). The 
mere payment of rent, by a tenant ybr a term of years^ 
to a third person (^), or a verbal denial by such tenant 
of the landlord's title (A), will not operate as a for- 
feiture of the lease. 

Forfeitures are also incurred by the breach of express On breach of 
or oonventianaiy conditions annexed by the lessor to ^^^°to 
his grant (i). In a lease for years, no precise form of ff**^*- 
words is necessary to make a condition ; it is sufficient 
if it appear that the words used were intended to have 

(/) Bac. Abr. (T. 2) 219. (A) Dot y. WelU, 10 A. & K 

(^) Dot T. Parkevy Gow, 180. 427- 

(i) Bac. Abr. (T. 2) 820. 
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that etkct{j); hence, a clause in a lease whereby it is 
stipulated and conditioned that the lessee shall not 
assign, creates a condition, for the breach of which the 
lessor may maintain an ejectment (A). 



(b) Where there is an express Proviso for Re-entry. 
By whom lease The construction of a proTiso for re-entry by the 

may be deter- . ^ i i i *. » 

mined under lessor on non-periormance by the lessee of the cove- 
^^^ ^^ ™" nants, and of a proviso that upon such non-performance 

the term shall cease and become void, is that the lease 
shall be voidable only at the option of the lessor ; for 
the lessee who has been guilty of a wrongful act cannot 
avail himself of that wrongftd act to insist that thereby 
the lease has become void to all intents and purposes (^, 
and the tenancy will therefore continue until some act 
is done by the lessor showing his intention to deter- 
mine it (m). 

Before advantage can be taken of a proviso for re- 
entry for non-payment of rent, a formal demand of rent 
must be made ; unless such demand has been either 
expressly dispensed with in the proviso or condition (n), 
or one half-year's rent is in arrear, and no sufficient dis- 
tress can be found on the premises (o). The demand 
must be of the sum due for rent for the last term of 



Demand of 
rent 



(J) Judgment of Bajlej, J^ in 
Doe T. Watt^ 8 B. & C, at p. 315. 

(Jt) Doe T. Watty 8 B. & C. 
308. See Simpson r. lUtereU, 
Cro. Eliz. 242; Pembroke y, 
Berkeley, ih,3Sii Harrington y. 
Wise, ib. 486 ; Co. lit 203 b. 

(2) Judgment of Bajlej, J., in 
Doe T. Baneks, 4 B. & A. 406 ; 
Amsby Y. Woodward, 6 B. & C. 



519 ; Dakin y. Cope, 2 Roas. 170; 
Doe y. Bireh, 1 M. & W. 402. 

(m) See judgment of Denman, 
C. J., in Roberts y. Davey, 4 B. 
& Ad., at p. 671 ; Hartskome t. 
Watson, 4 Bing. N. C. 178. 

in) Doe Y. Masters, 2 B. & C. 
490. 

(jo) Stat 15 & 16 Vict c 76, 
8. 210 ; pott, p. 285. 
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payment (/>), and must be made at a convenient time 
before sunset on the last day of payment (y). The 
demand must be made upon the land; if there is a 
house on the premises, at the front door of such 
house (r ) ; or if the premises consist of lands and woods, 
upon the lands (*) ; or if they consist of woods only, 
at the gate of the wood, or at some highway leading 
through it, or other most notorious place {t). It is not 
material whether the tenant is there or not {u). If 
tender of the rent is made to him who is to receive it 
upon any part of the land, at any time on the last day 
of payment, the tender will save the condition (^). 

Where " one half-year's rent shall be in arrear (x\ Stat 15 & 16 
and the landlord, to whom the same is due, hath right ^ 21b. ' 
by law to re-enter for the non-payment thereof (y), such Where one 
landlord may, without any formal demand or re-entryr, ir^-',^rd 
serve a writ in ejectment for the recovery of the demised ^*"^l°^re!?" 
premises, or in case the same cannot be legally served, enter, he may, 

, , , instead of 

or no tenant be m actual possession of the premises, formal d&- 
such landlord may affix a copy thereof upon the door ^JJS in^^V 
of any demised messuage, or in case such action in ™®*'*- 
ejectment shall not be for the recovery of any messuage, 
then upon some notorious place of the lands, tenements 
or hereditaments comprised in such writ in ejectment, 
and such affixing shall be deemed legal service thereof, 
which service or affixing such writ in ejectment shall 
stand in the place of a demand and re-entry ; and in 
case of judgment against the defendant for non-appear- 
ed) See Doe r. Paul, 8 C. & («) Co. Lit 201 b. 
P. 613; Fabian v. Winston, Cro. {x) See Cotetwarth y. Spokes, 
Eliz. 209. 10 C. B., N. S. 103 ; 80 L. J., C. 
iq) Co. lit. 202 a. P. 220. 

(r) Co. Lit. 201 b. (y) See Doe v. Boe, 7 C. B. 

(*) Poph. 68. 134. 

(f) Co. Lit. 202 a. 
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ance^ if it shaU be made to appear to the court where the 
said action is depending, by affidavit (z)^ or be proved 
upon the trial in case the defendant appeare, that half- 
arjear's rent was due before the said writ was served, and 
(that the premises were locked up (a), or) that no suf- 
ficient distress was to be found on the demised premises, 
countervailing the arrears ihen due, and that the lessor 
had power to re-enter, in such case the lessor shall 
recover judgment and execution, in the same manner 
as if the rent in arremr had been legally demanded, and 
a re-entrj made." 



Acts amoant- 
ing to wairer. 

1. Receipt of 
rent 



(c) Waiver sf Forfeiture^ 

If a landlord, when he is in a position to take advan- 
tage of a forfeiture, elects not to take advantage of it, 
and so declares to the person against whom he has 
power to enforce it, and at a later period acknow- 
ledges the continuance of the tenancy, he thereby 
waives such forfeiture (J). Mere knowledge and ac- 
quiescence in an act constituting a forfeiture, does not 
amount to a waiver ; there must be some act aflSrming 
the tenancy (c). The following circumstances have 
been held to operate as waivers of forfeitures : — Accept- 
ance by the landlord firom the t^iant of rent due after 
the forfeiture (<f); or an action (e) or distress (y) by 
the landlord for such rent. No words of the landlord 



i%) See Orau r. Jordan, 8 Ex. 
149 ; 22 L. J., Ex. 70. 

(a) Hammond t. Mather^ 3 F. 
& F. 161. See 2^ y. D^wn, M. 
& M. 77. 

(J) Per Erie, C. J., in Ward y. 
Day, 5 B. & 8., at p. 864 ; 88 L. 
J., Q. B., at p. 265. 

(e) Per Heath, J., in Doe y. 



AUen, 8 Taunt, at p. 81. 

{d) Amsby y. Woodward, 6 B. 
^ a 619 ; Doe w. Mee», 4 Bing. 
N. C. 384; Doe y. Pritfihmrd, 6 
B. & Ad. 766. 

(e) Dendy y. NiokoU, 4 C. B., 
N. 8. 376 ; 27 L. J., Q, P. 220. 

(/) Doe V. Peck, 1 B. & Ad. 
428. 
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at the time of his receiving the money can prevent this 
legal effect (^). A forfeiture will not be waived by 
acceptance by the landlord of rent due before the for- 
feiture was incurred {h\ or afler he has commenced an 
action of ejectment against the tenant (f ). 

An absolute and unqualified demand of rent due 2. Demand of 
after the forfeiture, made by a person having sufficient ™^** 
authority {J). 

An agreement by the landlord to grant a new term 8. Agreement 
afler the expiration by effluxion of time of a term in leaae^er^ex- 
respect of which a forfeiture has been incurred (k\ ?^1?H^? ^^ ^^^ 

^ , , \ -^ felted lease. 

Advice given by the landlord after the forfeiture, to 4, Advice to 
a third person to purchase the lease of the lessee (/). P^^*****^ l«»s«- 
Advice to a person having an interest in premises, to 
'* take to " them, will not waive a forfeiture {I). 

Where the lH*each of covenant causing a forfeiture is Cantinnons 
continuous {m ), the receipt of rent, or other acknow- 
ledgment of tenancy by the landlord, will not preclude 
him from taking advantage of a forfeiture incurred sub- 
sequently to such acknowledgment (tz). 

Where any actual waiver of the benefit of any cove- Stat 23 & 24 
nant or condition in any lease on the part of any lessor, g^ g^ ' ^' ' 
or his heirs, executors, administrators or asdgns, shall Effect of 
be proved to have taken place af)ier the passing of this gtricted^to 
act, in any one particular instance, such actual waiver ^^^j^ 
shall not be deemed to extend to any instance or any cialiy relates. 

ig) O'oftY.Ltmley^SK&B. (k) Ward t. Day, 5 B. & 8. 

648; 25 L. J., Q.B. 223; 6 H.L. 859; 33 L. J., Q. B. 254. 

C. 672; 2'7 L. J., Q. B. 321. (Q Doe y. EyUn9, 1 C. & P. 

(A) See Priee t. Wamoody 4 154 ; Rj. & M 29, 30. 

H. & N. 512 ; 28 L. J., Ex. 829. (m) Antt, pp. 194, 222. 

(i) See Jonei t. Carter , 15 M. {n) Doe v. Woodhridge, 9 B. & 

& W. 718. C. 876; Doe v. Jonet, 5 Ex. 498 ; 

(J) Per Parke, B., in Doe v. 19 L. J., Ex. 405. 
Birch, 1 M. & W., at p. 408. 
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breach of covenant or condition, other than that to 
which such waiver shall specially rehite, or to be a 
general waiver of the benefit of any such covenant or 
condition, unless an intention to that effect shall appear. 

(d) Relief Off ainst Forfeiture. 

For non-pay- Courts of equity will relieve the tenant from forfeiture 

for nonpayment of rent within six months after execu- 
tion executed {o), on payment by him of the rent, toge- 
ther with fiill costs. 
Stat 16 & 16 In case the lessee, his assignee, or other person claim- 
8. 211. * ing any right, title or interest, in law or equity, to the 
!-«««» pro- said lease, shall, within the time aforesaid, proceed for 

ceeding for i. /. . ^n, ^ • i i n i 

relief in eqoity relief m any Court of eqmty, such person snail not nave 
^unction^ or continue any injunction against the proceedings at law 
^unBtpio- 0Yi such ejectment, unless he shall, within forty days 
law nnleas be next after a ftdl and perfect answer shall be made by the 
^ort lent and claimant in Buch ejectment, bring into Court, and lodge 
^^**' with the proper officer, such sum and sums of money 

as the landlord shall in his answer swear to be due and 
in arrear over and above all just allowances, and also 
the costs taxed in the said suit, there to remain till the 
hearing of the cause, or to be paid out to the landlord 
on good security, subject to the decree of the Court ; 
and in case such proceedings for relief in equity shall 
be taken within the time aforesaid, and aftier execution 
is executed, the landlord shall be accountable only for 
so much, and no more, as he shall reaUy and bondjide, 
without fraud, deceit or wilfrd neglect make of the 
demised premises from the time of his entering into 
the actual possession thereof; and if what shall be so 

(o) SUt. 15 & 16 Vict. c. 76, s. 210. 
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made by the landlord happen to be less than the rent 
reserved on the said lease, then the said lessee or his 
assignee, before he shall be restored to his possession, 
shall pay such landlord what the money so by him made 
fell short of the reserved rent for the time such lessor or 
landlord held the said lands. 

If the tenant or his assignee shall, at any time before Sect. 212. 
the trial in such ejectment, pay or tender to the land- HJ*"*"? *'Li 
lord, his executors or administrators, or his or their tenders to land- 
attorney m that cause, or pay mto the Court, where the into Court rent 
same cause is depending, all the rent and arrears, toge- ^ed^ to"^ 
ther with the costs, all further proceedings on the said *'*"*• 
ejectment shall cease and be discontinued ; and if such 
lessee, his executors, administrators or assigns, shall, 
upon such proceedings as aforesaid, be relieved in equity, 
he and they shall have, hold and enjoy the demised 
lands, according to the lease thereof made, without any 
new lease. 

A Court of equity shall have power to relieve against Stot. 22 & 23 
a forfeiture for breach of a covenant or condition to in- b. 4. ' 
sure against loss or damage by fire, where no loss or Relief against 
damage by fire has happened, and the breach has, in breach of cove- 
the opinion of the Court, been committed through acci- """^^ *® msure. 
dent or mistake, or otherwise without fi:ttud or gross 
negligence, and there is an insurance on foot at the 
time of the application to the Court in conformity with 
the covenant to insure, upon such terms as to the Court 
may seem fit. 

The Court, where relief shall be granted, shall direct Sect 5. 
a record of such relief having been granted to be made ^^ef to be 

by indorsement on the lease or otherwise. indorsed on 

. lease. 

The Court shall not have power, under this act, to g^^ q 

relieve the same person more than once in respect of the Belief to be 

F. U 
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gnnted only 'same coTenant or condition ; nor shall it have power to 
person in re- grant any relief under this act where a forfeiture under 
^e^^ jame ^^ covenant in respect of which relief is sought shall 

have been already waived out of Court in fiivour of the 

person seeking the reHe£ 
Stat 23 & 24 In the case of any eiectment for a forfeiture brought 

Vict c. 126, - /. , ^ . , 1 11 1 

8. 1. for non-payment of rent, the Court or a judge shall have 

CoortB of law power, upon rule or summons, to give relief in a sum- 
may relieT6 
on ejectment mary manner, but subject to appeal as hereinafter men- 

for non-pay- tioned (see sects. 4 — 11), up to and within the like time 
ment of rent; ^^j, execution executed, and subject to the same terms 

and conditions in all respects as to payment of rent, 

costs, and otherwise, as in the Court of Chancery ; and 

if the lessee, his executors, administrators or assigns 

shall, upon such proceeding, be relieved, he and they 

shall hold the demised lands according to the lease 

thereof made, without any new lease. 

Sect 2. In the case of any ejectment for a forfeiture for 

forforfeito*^* breach of a covenant or condition to insure against 

for non-insor- Ipss or damage by fire, the Court or a judge shall have 

power, upon rule or summons, to give relief in a sum- 
maiy manner, but subject to appeal as hereinafl;er 
mentioned (see sects. 4 — 11), in all cases in which such 
relief may now be obtained in the Court of Chancery 
tmder the provisions of (stat. 22 & 23 Vict. c. 35), and 
upon such terms as would be imposed in such Court. 
Sect 3. Where such relief shall be granted, the Court or a 

judge shall direct a minute thereof to be made by in- 
dorsement on the lease, or otherwise. 
Cases in which Courts of equity will not relieve against forfeiture 
Chai^^ will ^^^ breach of the following covenants, unless by un- 
not relieve avoidable accident (^), fraud, surprise, or ignorance 

feitnre. ^ 

ip) See BargetU v. Thomwn, 9 Jar., N. S. 1192 ; 4 Giff. 473. 
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not wilfiil, persons hare been prevented from executing 
them literally; — Covenant not to assign or underlet 
without consent (y); not to permit a way over land(r); 
to repair (*). 

(g) mil V. Barclay, 18 Ves., («) Hill v. Barclay, 18 Ves. 

at p. 63. 66 ; Gregory v. Wilson, 9 Hare, 

(r)^I)escarlett v. Bennett, 9 683. But see Bai^fordY, Creasy, 

Mod. 22. 8 Giff. 675. 
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Sect. I. — Fixtures. 

(1) What Articles are Fixtures, 

To affix a chattel to land^ so as to make it a fixture, 
it is not sufficient tliat it has been laid upon the land 
and brought into contact with it; something more is 
required than mere juxtaposition; as^ that the soil shall 
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have Been displaced for the purpose of receiving the 
article, or that the chattel should be cemented or other- 
wise fastened to some &bric previously attached to the 
ground (a). Hence, articles standing merely by their 
own weight (J), such as wooden erections resting upon, 
but not attached to, blocks of wood(c), or brick pil- 
lars (rf), or a foundation of brick and stone («), are 
not fixtures. Machines screwed to the floor to steady 
them are not thereby made fixtures (y). A greenhouse 
resting on a brick wall, to which the upper firame is 
attached in the usual way, by a course of mortar, is a 
fixture as between landlord and tenant (^). 

(2) Ownership of Fixtures where there is no express 

Agreement. 

Fixtures erected before the commencement of the Hxtuwa 
tenancy, or put up by the landlord during the tenancy ^^J^^t 
for a permanent purpose and for the better enjoyment ^ ^ j?*^L*^' 
of his estate, though in the ordinary case of landlord daring to- 
and tenant they would be removable by the latter during 
the term, become part of the fireehold (A). 

The general rule is, that where a lessee having an- Fixtnros put 

nexed a personal chattel to the fireehold during his term during t^ 

nancy. 

{a) Amos & Ferard on Fix- IBM KA,l%\\ Dean y.Allalley^ 

tures, p. 2, dted by Mellor, J., 8 Esp. 11. 

in Turner v. Cameron, 39 L. J., (/) Per Lord Lyndhurat, C. B., 
Q. B., at p. 180. in Trappet v. HaHer, 2 Or. & M., 
. (() See Mather v. Froier, 2 K. at p. 177 ; HelUmell v. Eattwood, 
& J. 686 ; 25 L. J., Ch. 361. 6 Ex. 295 ; 20 L. J., Ex. 164. 
. {&) Oidling v. Tuffnal, Bull. {g) Jenkint y. OetMng,2J,8ii 
N. P. 34. H. 620. See Buckland v. Butter- 
ed) See Rex v. Londonthorpe, field, 2 B. & B. 64. 
6 T. R. 377. W Walmiley v. Milne, 7 C. 
{e) Wambrough y. Maton,iA, B., N. S. 116 ; 29 L. J., C. P. 97 ; 
& E. 884 ; Wiltshear v. Cottrell, Mather y. Fraser, 2 E. & J. 636; 
1 E. & B. 674. See Rex y. OtUy, 25 L. J., Ch. 361. 
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1. Ornamental 
fixtoreSy &C. 



2. Trade 
fixtures. 



afterwards takes it awaj^ it is waste (t). In the pro- 
gress of time, however, this rule has been r.elaxed, and 
many exceptions hare been grafted upon it (a). In the 
following cases articles affixed by the tenant during his 
tenancy may be claimed by him, provided they can be 
removed without doing substantial injury to the free- 
hold:— 

Articles of ornament and domestic utility ; such as 
ornamental chimney-pieces (j'), stoves and grates (A), 
wainscots fastened with screws (A), cornices (/), beds 
fii.stened to the wall or ceiling (m), chimney*glasses and 
pier-glasses (»), ovens, coppers and pumps slightly 
affixed to the freehold (o). A tenant who is not a 
nurseryman by trade cannot remove or sell any 
trees (/?), shrubs (y), or flowers (r), which he may 
have planted upon the demised premises. 

Machinery and utensils of a chattel nature (s); such 
as salt-pans (^), vats, &c. for soap-boiling (u), engines 
for working collieries (ar) ; also buildings of a temporary 
description erected by the tenant for the purpose of 
carrying on his business ( y). Buildings of a permanent 



(i) Per Dallas, G. J., in Buci- 
land Y. BtOterfield, 2 Br. & B., 
at p. 68. 

(J) Leach V. Th4maSy 7 C. & 
P. 827. See jndgment in Latvian 
T. Salmon, 1 H. Bl., at p. 260, 
note ; Bishop y. JEHlwtt, 11 Ex. 
113, 119; 24 L. J., Ex. 229. 

(Ji) Per Tindal, G. J., in OrytMS 
y. Bower en, 6 Bing. , at p. 439. See 
Birch y. Bawson, 2 A. & E. 37. 

(0 Avery y. Cheslyn, 3 A. & 
E.76. 

(m) Ew parte Quincey, 1 Atk., 
at p. 478. 

(n) Beck y. Bebow,! P. Wms. 94. 

(o) Oryme» y . Borveren, 6 Bing. 



437; Winn Y, InyUby, 6 B, & A. 
626. 

(p) Wyndham y. Way, 4 Taont. 
316. 

(q) Empton y. Soden, 4 B. & 
Ad. 666. 

(r) Per Littledale, J., in Emp^ 
son y. Soden, 4 B. & Ad., at p. 667. 

(«) See Usher y. Dixon, 12 GL 
&F. 812,826,331. 

{t) Laacton y. Salmjon, 1 H. BL 
269, note (iQ. 

(tt) Poolers Case, 1 Salk. 868. 

(jff) Lawton y. Lamton, 8 Atk. 
13 ; BudUy y. Warde, Ambl. 114. 

(y) Lawton y. Lawton, 8 Atk. 
18, 16 ; Lawton y. Salmon^ 1 H. 



ll> 
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character^ although used as accessories to trade fixtures, 
are not removable by the tenant (z). Nurserymen may 
remove trees and shrubs grown for sale (a), and, per- 
haps, also hothouses erected by them (ft). It seems 
that a custom of the neighbourhood, as to the removal 
of articles erected by a tenant, may be taken as an 
explanation of their nature and character (c). 

Farm buildings, machinery, &c. erected by agricul- 8. Ag^cnltaral 
tural tenants, and affixed to the Qoil{d)y before 24th 
July, 1851, cannot be removed by them (e), unless 
there is an express agreement to that effect. '^ If any Stat 14 & 15 

. Vict, c 26 

tenant of a farm or lands shall, after the passing of g. a. * 
this act (24 July, 1851), with the consent in writing (/) Buildings, See. 

erected by 

of the landlord for the time being, at his own cost and tenant for 
expense, erect any farm building, either detached or J^^^esl'with 
otherwise, or put up any other building, engine or f^^^ff'^i*^!^ be 
machinery, either for agricultural purposes or for the removable un- 
purposes of trade and agriculture, which shall not have gball choose to 
been erected or put up in pursuance of some obligation P™^^*** ™°** 
in that behalf, then all such buildings, engines and 
machinery shall be the property of the tenant, and shall 
be removable by him, notwithstanding the same may 

Bl. 259, note ; Penton y. B^thart, 2 B. & A., at p. 168 ; Trappet v. 

4 Esp. 83. See Climis v. Wood, Harter, 8 Tjr. 603 ; Culling v. 

37 L. J., Ex. 158; L. R., 8 Ex. Tuffnal, Bull. N. P. 84. 

257. {d) See ante, p. 292. 

(«) WhiteTietid v. Bennett y 27 {e) Elwet v. Maw, 3 East, 38. 

L. J., Ch. 474. See Threiher v. (/) The consent may be in the 

Eagt London Waterworks Co., 2 following form : — 

B. & C. 608. To Mr. C. D. 

(a) Wardell v. Usher, 3 Sc. N. I do hereby consent to the erec- 

R. 508. tion by yon, at your own cost and 

(J) Per Lord Kenyon, C. J., in expense, of [_an engine or boiler'] 

Penton y. Rohart, 2 East, at p. in or npon [describe the exact 

90 ; but see 2 B. & B., at p. 58 ; situation] npon the premises now 

Amos & Ferard on Fixtures, 70, held by yon as my tenant. 

343. Dated the day of ,18—. 



J f' ' • ^ J udgment in Davis y. Jones, E. F. 
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One month's 
notice in 
writing to be 
given to land- 
ford. 



Time of re- 
moTaL 



consist of separate buildings^ or tlmt the same or any 
part thereof may be built in or permanently fixed to 
the soil, so as the tenant making any such removal do 
not in anywise injure the land or buildings belonging 
to the landlord, or otherwise do put the same in like 
condition, or as good condition, as the same were in 
before the erection of anything so removed : Provided 
nevertheless, that no tenant *shall, under the provision 
last aforesaid, be entitled to remove any such thing as 
aforesaid without first giving to the landlord or his 
agent one month's previous notice in writing of his 
intention so to do (^) ; and thereupon it shall be lawfiil 
for the landlord, or his agent on his authority, to elect 
to purchase the matters and things so proposed to be 
removed, or any of them, and the right to remove the 
same shall thereby cease, and the same shall belong to 
the landlord ; and the value thereof shall be ascertained 
and determined by two referees, one to be chosen by 
each party, or by an umpire to be named by such 
referees, and shall be paid or allowed in account by the 
landlord who shall have so elected to purchase the 



same. 



» 



The tenant must remove his fixtures during the con- 
tinuance of his original term (A), or during such fiirther 
period of possession by him as he holds the premises 
under a right still to consider himself as tenant (i). In 



(g) The notice may he in the 
following form : — 

To Mr. E. F. 

I hereby give yon notice that I 
intend, after the lapse of one month 
from your receipt of this notice, to 
remove from the premises which I 
now hold of yon as tenant, the 
[rnffine and boiler'] erected by me 
thereon. 

Dated the day of ,18—. 

CD. 



(A) Zyde y. Russell, 1 B. & 
Ad. 894, 395; Mimhall t. Llayd^ 
2 M. & W. 450. See PooU's 
Case, 1 Salk. 368. 

(i) Weeton v. Woodcock, 7 M. 
& W. 14, 19; Penton v. Rohart, 
2 East, 88 ; Leader v. ITomeicoady 
5 C. B., N. S. 646 ; 27 L. J., C. P. 
316. 
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whateyer way a lease may be determined^ the tenant 
has no right to remove his fixtures after the landlord 
has entered (A), unless there is an express agreement 
that they shall be removed^ in which case a reasonable 
time after the expiration of the lease will be allowed for 
their removal (/). A licence by the landlord to take 
away fixtures, if not under seal, will not be a valid 
grant of such privilege as against a new tenant in pos- 
session not a party to the licence (m). 

(3) Ownership under express Agreements. 

A tenant who has covenanted to yield up in repair 
at the expiration of the term the demised premises, 
and aU buildings and improvements erected thereon 
during the term {n) ; or to keep and leave in repair 
all erections and improvements (t>^ made during the 
term, will be unable to remove any fixtures erected 
by him, even for purposes of trade (/?). Under a co- 
venant by a tenant to deliver up the demised premises, 
together with all locks, &c., " and other fixtures and 
articles in the nature of fixtures, which shall at any 
time during the said term be fixed or fastened to the 
said demised premises, or be thereto belonging," the 
tenant may remove fixtures of the description known 



(Jt) Pvgh V. Arton, 38 L. J., 
Ch. 619 ; L. R., 8 Eq. 626. 

(J) See Stansfield v. Mayor of 
Portsnumthy 4 C. B., N. S. 120; 
27 L. J., C. P. 124; Sumner y. 
JBromilow, 34 L. J., Q. B. iJiO. 

(m) Roffey v. Henderson, 17 
Q. B. 674 ; 21 L. J., Q. B. 49. 

(n) Penry v. Brown, 2 Stark. 
403 ; Naylory. ColUnge, 1 Taunt 
19; Ibley v. Addenbrooke, 13 M. 
& W. 174; 14 L. J., Ex. 169. 



See Bumergue y. Rumsey, 2 H. 
& C. 777; 83 L. J., Ex. 88; 
WiUon V. Whateley, 1 J. & H. 
436; Heap r. Barton, 12 C. B. 
274 ; 21 L. J., C. P. 163. 

{o) Martyr v. Bradley, 9 Bing. 
24. 

(p) See Burt v. Haslett, 18 C. 
B. 162, 893; 26 L. J., C. P. 201, 
296 ; Mannjield y. Blackhurne, 6 
Bing. N. C. 426. 
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as trade and tenant's fixtures (r). The mere removal 
and sale by a tenant, during the term, of fixtures, which 
he does not immediatelj replace, but which can be re- 
phioed before the end of the term, is not of itself a 
breach of his coyenant to repair and uphold the demised 
premises, and to deliver up the same at the end of the 
term, together with all things affixed thereto («). 



Sect, IL — EmblemenU. 

(1) In what CcLses they may be claimed. 

Tenants for life, at will(f), or for other uncertain 
interests not determinable on the death or cesser of the 
estate of a landlord entitled for his life or for any other 
uncertain interest (v), on the determination of the 
tenancy otherwise than by the tenant's own act (:r), are 
entitled to such crops then growing upon the land as 
ordinarily repay the labour by which they are produced 
within the year in which that labour is bestowed (y). 
Grain crops (z), hemp, flax(^), teazles (a), potatoes (6) 
and hops (e), may be claimed as emblements ; but per- 
manent or natural profits of the earth, such as finit 
trees or grass (<f ), do not come within that designation. 



(r) Bishop v. Elliott, 11 Ex. 
113, 229 ; 24 L. J., Ex. 229. See 
Sumner y. Bromiloro, 34 L. J., 
Q. B. 180 ; Wilde v. Waters, 16 
C. B. 687 ; 24 L. J., C. P. 193. 

(«) Doe Y. Davie, 15 Jnr. 155. 

(t) Co. Lit. 55 a. As to tenants 
from year to year, see 4 Bing. 207; 
5 B. & Ad. 114. 

(i*) See|?M^p. 299. 

(a?) BuUcer t. Bulrver, 2 B. & 
A. 470, 471; Darie v. Eyton, 7 
Bing. 154. 



(y) Graves v. Weld, 5 B. & 
Ad. 105. 

(s) 1 RoL Abr. 728 (A.) 22. 

(a) Kingslmrjf y. Collins^ 4 
Bing. 202. 

(Jf) Jadgment of Bayley, J., in 
Evans y. Boherts, 5 B. & C, at 
p. 832. 

(e) Jadgment in Graves y. 
WeU, 5 B. & Ad., at p. 119; 
Latham y. Atwood, Cnx Car. 
515. 

id) 2 Black. Com. 123. 
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A person entitled to emblements may enter upon 
the lands after the determination of his tenancy for the 
purpose of cutting and carrying away the crops (e). 

(2) Provision as to Tenants of Landlords entitled for 

uncertain Interests, 

Where the tenancy of any fimn or lands (/) held by Stat 14 & 15 

a tenant at rack-rent shall determine by the death or g \^ ^' * 

cesser of the estate of any landlord entitled for his life. Tenants at 

or for any other uncertain interest, instead of claims to landlord en- 

emblements, the tenant shall continue to occupy such ti*!®^^*''^ ^« 

ferm or lands until the expiration of the then current certain estate 

year of his tenancy, and shall then quit, upon the terms instead of 

of his holding, in the same manner as if such tenancy to^hold^^m 

were then determined by effluxion of time or other ^^^ ^^ ^^ 

, , , cnirent year, 

lawful means during the continuance of his landlord's 
estate ; and the succeeding landlord shall be entitled to Sacoeeding 
recover (either by action or distress (/)) and receive of recover pi^r- 
the tenant in the same manner as his predecessor or ^^ ^^ '®°** 
such tenant's lessor could have done, if he had been 
living or had continued the lessor, a fiiir proportion 'of 
the rent for the period which may have elapsed from 
the day of the death or cesser of the estate of such pre- 
decessor or lessor to the time of the tenant so quitting, 
and the succeeding landlord and the tenant respectively Succeeding 
shall, as between themselves and as against each other, ^^^'^^^^d 
be entitled to aU the benefits and advanta^res, and ?P®° *«™i* ^^ 

. . former 

be subject to the terms, conditions and restrictions, tenancy, 
to which the preceding landlord and such tenant re- 
spectively would have been entitled and subject in case 
the tenancy had determined in manner aforesaid at the 

(e) Kin^ihiry v. Collins, 4 (/) Haines v. Welch, 38 L. J., 

Bing. 202. See Hat/ling r, Okey, C P. 118 ; L. R., 4 C. P. 91. 
8 Ex. 631, 546 ; 22 L. J., Ex. 189. 
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expiration of such current year : Provided always^ that 
no notice to quit shall be necessary or required by or 
from either party to determine any such holding 
therein. 



Sect. III. — Away^oing Crops. 

To induce tenants for fixed terms to sow their lands 
during the last year of tenancy it is frequently provided, 
by express stipulation or by the custom of the country (A), 
either that the outgoing tenant shall be permitted, after 
he has quitted the premises, to reap all or part of the 
crops he has sown, and to deposit them in the bams of 
the &rm; or that he shall receive payment for the 
away-going crops from the incoming tenant or from the 
landlord. 

If there is any condition in the lease necessarily re- 
pugnant to or inconsistent with such a custom the custom 
is excluded (i) ; but if the lease contains no stipula- 
tions as to the mode of quitting, the ofi^-going tenant is 
entitled to his away-going crop according to the custom 
of the country, although the terms of holding may be 
inconsistent with such a custom (t). 



Sect. IV. — Compensation for Tillages ^ ^c. 

By express stipulation in the lease there is sometimes 
also given to a tenant a right, on quitting his £u:m, to 
remuneration for tillage and Mlows which are not ex- 

(h) Wigglemorth v. Dalluon, & P. 808. 
1 Smith's L. 0. (6th ed.) 539. (i) Judgment in Holding ▼. 

See Caldecott v. Smythiei, 7 0. Pigott, 7 Bing., at p. 474. 
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hausted at the time (A). If no such stipulation is made^ 
a right to remuneration may be conferred by the usage 
or general practice of the neighbourhood (/), which, if 
consistent with the agreement between the parties as to 
the mode of quitting, will be considered as engrafted 
upon the lease, and forming part of it, as fully as if it 
were expressly stated (m). 

The usage or practice is not to be treated as a custom 
strictly so called, and need not be immemorial (n). 

Primd facie the landlord is bound to pay the out- 
going tenant for tillages, and the incoming tenant does 
not render himself liable to do so by the mere fact of 
entering upon the land, unless a new contract has been 
entered into with him(o). Where there is a custom 
that the incoming tenant shall pay for the fallows, and 
shall be repaid upon his leaving the premises, there is 
an implied contract on the part of the landlord that if 
there be no incoming tenant the landlord will pay the 
outgoing tenant according to the custom (/>). 



Sect. V. — Delivery of Possession. 
(1) Tenanfs Obligation to give Possession* 

Upon a demise of a house or premises there is im- 
plied an undertaking by the tenant that he will deliver 

(*) See WUttaJter y. BarkcVy 
1 Or. & M. 113; Newton y. 
Smythiet, 3 H. & N. 840; 28 
L. J., Ex. 97. See Brocklington 
y. Saunderi, 13 W. R., Q. B. 
46. 

{I) Dalhy y. Jlirity 1 B. & B., 
at pp. 228, 230. 

{m) Hutton y. Warreny 1 M. 
^ W. 466; Wigglemorth v. DaU 
lUon, 1 Smith's L. C. (6th ed.) 
639 ; Senior y. Armytage, Holt, 



N. P. 197; CaldecoU y. 
thies, 7 C. & P. 808. See Webb 
y. Plummer, 2 B. & A. 746; 
Clarke y. Hoyttone, 13 M. & W. 
762. 

(n) Dalby y. Hirgt, 1 B. & B. 
224. 

{o) Codd y. Brown, 15 L. T.^ 
N. S. 636. See SuektmUh y. 
Wilson, 4 F. & F. 1088. 

(p) Faviell y. Gatkoin, 7 Ex* 
273. 
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up possession to the landlord at the expiration of the 
term (^). If the premises are then in tbe occupation 
of an under-tenant^ the landlord may refuse to accept 
the possession (r), and maj recorer fix)m the original 
tenant rent for the period after the expiration of the 
term during which the undertenant remuns in posses- 
sion {s), and also the costs of an action of ejectment 
brought against such under-tenant in order to obtain 
possession (/). Where premises are let to two persons 
for a term of years, and at the end of such term one of 
them holds over with the assent of the other, both will 
be liable for the time during which the one holds 
oyer {u). But one tenant cannot bind his co-tenant hy 
holding over without his assent (x). 



(2) Landlord's Remedies for recovering Possession. 

(a) Indirect. 

In case any tenant for any term of life or years (a 
weekly tenant is not within the statute (y) ), or other 
person who shall come into possession of any lands, 
tenements or hereditaments under, or by collusion with, 
such tenant, shall wiliuDy (not bona fide by mistake, or 
under a fiiir claim of right (2)) hold over any lands, 
^lu^'^drto tenements or hereditaments (the statute does not apply 



Action for 
doable yalne. 

Stat. 4 Geo. 2, 
c 2S, 8. 1. 

Tenant hold- 
ing oyer after 
determination 
of tenancj and 
notice in 
writing giren 



iq) Jndgment of Cockbom, 
0. J., in JBenderson y. Squire, 38 
L. J., Q. B., at p. 75; L. K, 4 Q. 
B.y at p. 173; Bardinff t. Ore- 
thome, l*£sp. 57. 

(r) Per Lord Eenyon, C. J., in 
Harding y. Cretkome, 1 Esp. 57. 

(«) lbh$ y. Jiichardson, 9 A. 
& E. 849. 

(t) Henderson ▼. Squire, 88 
L. J., Q. B. 73; L. R., 4 Q. B. 
170. 

(«) Chrigty v. Tancred, 9 M. 



& W. 438; see 7 M. & W. 127 ; 
Tancred y. CkrUtf, 12 M. & W. 
316. 

(a) Draper t. O^qfts, 15 M. & 
W. 166 ; 15 L. J., £x. 92. 

(y) Llaifd y. Botbee, 2 Camp. 
453. 

(z) Wright y. SmUk, 5 Esp. 
208; judgment in Sotdeby y. 
Neving, 9 East, at p. 313 ; Smmfen 
y. Baeon, 6 H. & N. 184 ; 80 Lu 
J., Ex. 33; aff. 6 H. & N. 846; 
30 L. J., Ex. 368. 
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to the letting of a supply of steam-power (a) ) after the pay double 
determination of such term and after demand made and 
notice in writing given (either before (b) or afl«r (c) the 
expiration of the tenancy. In the case of a tenant from 
year to year a valid notice to quit will suffice {d)) for 
delivering the possession thereof, by his landlord, or the 
person to whom the remainder or reversion of such 
lands, &c. shall belong, (or) his agent thereunto lawftdly 
authorized, such person so holding over shall, during 
the time he shall so hold over, or keep the person 
entitled out of possession of the said lands, &c. as 
aforesaid, pay to the person so kept out of possession, 
(his) executors, administrators or assigns, at the rate of 



(a) JRoHMon y. Learoydj 7 M. 
& W. 48. 

(J) Outtinff Y. Derby, 2 W.Bl 
1076; Meucnger v. Armstrong^ 
1 T. R. 58. 

({?) Cobb y. Stoker, 8 East, 358. 
Bat the landlord must not have 
done any act in the meantime to 
recognize the person to whom the 
notice is given as continuing his 
tenant. Per Lord EUenborongh, 
p. B61. 

(rf) Hirst V. Ham, 6 M. & "W. 
893. See Page y. More^ 15 Q. B. 
684. The notice, when giTen be- 
fore the expiration of the tenancy, 
may be in the following form ;^ 
To Mr. C. D. 

1 hereby demand of yon that 
yon deUver np possession of the 
house (lands) and premises, with 

the appurtenances, situate at , 

in the parish of , in the county 

of , on the day of 

next, being the day on which your 
term therein will determine. And 
I give yon notice, that in case you 
hold oyer the said premises after 



the determination of such term, 
you will be required to pay at the 
rate of double the yearly value of 
the said premises for so long a 
time as the same shall be detained 
by you. 

Dated this day of ,18 — . 

E.F. 

If given after the tenancy has 
expired, the notice may be in the 
following form : — 
To Mr. C. D. 

I hereby demand of you that 
you immediately deliver up pos- 
session of the house (lands) and 
premises, with the appurtenances, 

situate at , in the parish of 

f in the county pf . And 

I give you notice, that in case yon 
hold over the said premises after 
the service of this demand and 
notice, you will be required to pay 
at the rate of double the yearly 
value of the said premises for so 
long a time as the same shall be 
detained by you. 

Dated this day of — , 18 — . 

E.F. 
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Action for 
doable rent. 

Stat 11 Geo. 2, 
c 19, B. 18. 



double the yearly value of the lands^ &c. so detained, 
for so long time as the same are detained (calculated 
from the determination of the tenancy^ if the notice was 
given before such determination {e\ or if the notice was 
given after such determination, then from the time of 
the giving of such notice (/) ), to be recovered (by the 
landlord or reversioner (^) ) in any of his Majesty's 
Courts of record (or in a County Court (A) ) ; against the 
recovering of which said penalty there shall be no relief 
in equity. 

The landlord cannot distrain for double value (t); 
and if he demands possession in the middle of a quarter 
or other term of payment, he cannot recover the rent 
for the antecedent fraction of such quarter or other 
term of payment (A). Acceptance of rent before an 
action is brought by the landlord for the double value 
may operate as a waiver of the landlord's daim to the 
double value, but if rent is accepted after such action 
has been brought, it becomes a question whether it has 
been received in part satis&€tion of the double value^ 
or as a waiver of it (/). 

In case any tenant (w) (having the power of deter- 
mining his tenancy by notice (n) ) shaU give notice 
(either verbal (o) or written) of his intention to quit 



(«) SouUhy y. Neving^ 9 East, 
810. 

(/) Colb y. Stokes, 8 East, 
368. 

ijf) Blatohford y. Cole, 6 C. B., 
N. S. 514 ; 28 L. J., C. P. 140. 

(A) Wiekham y. Lee, 12 Q. B. 
621 ; 18 L. J., Q. B. 21. 

(i) Judgment of Wilmot, J., in 
Hmmine y. Bowliton, 1 W. Bl., 
at p. 636. 

(A) Cobb y. Stokes, 8 East, 368. 

(Q Judgment of Lord EUen- 



borongh, in RyM y. Rich, 10 
East, at p. 62. See Doe y. Batten^ 
1 Cowp. 243, 246. 

(m) See Sullivan y. Bishop, 2 
C. & P. 369. 

(n) Johnstone y. Bndlestone^ 
4 B. & C. 922, 981. 

(0) Tlmmins y. Bowlison, 1 
W. Bl. 633. It will be obseryed, 
that the landlord's notice for 
dovble value {ante, p. 803) most 
be in writing. Wilmot, J., ex- 
plains that the reason of the dif- 
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Ae premises by him holden, at a (fixed (^)) time men- Tenant hoid- 
tioned in such notice, and shall not accordingly deliver ^pi^^on o/ 
up the possession thereof at the time in such notice »?ticetoquit 

. . . . . given by him, 

contained, the said tenant, his executors or administra- to pay doable 
tors, shall from thenceforward pay to the landlord double 
the rent or smn which he should otherwise have paid, 
to be levied (by distress (y) ), sued for and recovered 
at the same time and in the same manner as the single 
rent before the giving such notice could be levied, sued 
for or recovered; and such double rent shall continue 
to be paid during all the time such tenant shall con- 
tinue in possession as aforesaid. 

Double rent ceases to be payable on the tenant's 
quitting possession, and he may do this at any time 
without giving a new notice to quit (r). 

(b) Direct Remedies for recovering Possession. 
Where at the time of the expiration or determination Entry, 
of the tenancy there is no person in possession of the i- On abaa- 

1 t ' in 11 ji doned pre- 

premises, — ^the tenant having wholly abandoned them misea. 
without any intention of returning, — the landlord may 
enter and take possession (s). 

If the tenancy of a house is determined, and the 2. On locked- 
tenant and his family have gone away, and the house ^^lere no^ne 
is locked up — ^no one being in possession — the landlord *? ^^ poasear 
is justified in breaking in and obtaining possession, 
although some articles of fiimiture may remain (^). 

ference is, that "landlords can (s) Laeey ▼. Lear, Peake's 

nsnally write and tenants cannot" Add. Cas. 210. See Wildbor y. 

1 W. Bl. 535. Bainforth, 8 B. & C. 4, 6. 

(p) Farranee y. MMngton, 2 (t) Hillary v. Oay, 6 C. & P. 

Camp. 691, 592. 284 ; Tatmton y. Covtar, 7 T. R. 

(<7) See n. {o\ ante, p. 304. 431 ; Turner y. McymoU, 1 Bing. 

(r) Bocth y. Macfarlane, 1 B. 158. 
& Ad. 904, 906. 

F. X 
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8. Where 
tenant is in 
poesesaion. 



Proceedings 
before justices. 

Stat. 1 & 2 
Vict. c. 74, 
s. 1. 

If tenant at 
rent not ex- 
ceeding 20/. 
a year npon 
expiration or 
determination 
of his in- 
terest refuses 
or neglects to 
deliver up 
possession, 
landlord maj 
serve him with 
notice of his 
intention to 
proceed under 
this act. 



Even where the tenant is in possession the landlord^ 
after the expiration of the tenancy, may enter peaceably 
on the premises. He may also acquire lawful posse&- 
81011 by entering forcibly (^), and, after requesting the 
tenant to leave the premises, may, in case of his re- 
ftising or neglecting to do so, expel him, using, how- 
ever, only so much force as may be necessary for that 
purpose. In this case he will not be liable to an action 
of trespass, or to damages for the expulsion of the 
tenant (t<), but he may subject himself to an indictment 
for a forcible entry (x). 

When the term or interest of the tenant of any house, 
land or other corporeal hereditaments held by him at 
will or for any term not exceeding seven years, either 
without being liable to the payment of any rent, or at a 
rent not exceeding the rate of 20/. a year, and upon 
which no fine shall have been reserved or made payable, 
shall have ended or shall have been duly determined by 
a legal notice to quit or otherwise, and such tenant, or, 
if such tenant do not actually occupy the premises, or 
only occupy a part thereof, any person by whom the 
same or any part thereof shall be then actually occupied, 
shall neglect or reftise to quit and deliver up possession 
of the premises or of such part thereof respectively, it 
shall be lawfiil for the landlord of the said premises, or 
his agent, to cause the person so neglecting or reftising 
to quit and deliver up possession, to be served, in the 
manner hereinafter mentioned, with a written notice in 



(t) Harvey t. Bridges^ 14 M. 
& W. 437, 442 ; 14 L. J., Ex. 272; 
Pollen V. Brewer, 7 C. B., N. S. 
871. 

(w) BavUon v. Wilson, 11 Q. 
B. 890; 17 L. J., Q. B. 196; 
Burling v. Bead, 11 Q. B. 904; 



19 L. J., Q. B. 291. But see 
J^^emton v. Harland, 1 M. & Gr. 
644. 

{x) See Archbold's Pleading 
and Evidence in Criminal Cases, 
p. 786 (16th ed.). 
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the form set forth in the schedule to this act (y ), signed 

by the said landlord or his agent, of his intention to 

proceed to recover possession under the authority and 

according to the mode prescribed in this act ; and if the if tenant does 

tenaiit or occupier shall not thereupon appear at the before^^cea 

time and place appointed, and show to the satisfaction ^ ^^^ ca^®® 

, *, ^ . why possession 

of the justices hereinafter mentioned reasonable cause shonid not be 
why possession should not be given under the provisions on proof by ' 
of this act, and shall still neglect or reftise to deliver up ^^^^^f^cts 
possession of the premises, or of such part thereof of justices may 

,. 7 . .-11111 ^^^^ warrant 

wmcn he is then m possession, to the said landlord or directing con- 
his agent, it shall be lawful for such landlord or agent J^g^iOT^f ^ 
to give to such justices proof of the holding and of the P^?}^ ^ 
end or other determination of the tenancy, with the time 
or manner thereof, and where the title of the landlord 
has accrued since the letting of the premises, the right 
by which he claims the possession, and upon proof of 
service of the notice, and of the neglect or reftisal of 

(y) Ibrm of Notice, this notice, I, , shall on 

I, [owner, 0r agent to , next, the day of , at 

the owner, as the case may he"], of the clock on the same 

do hereby give yon notice, that day, at , apply to her Ma- 

nnless peaceable possession of the jesty's justices of the peace acting 

tenement [ihortly deseribing if] for the district of [being the 

situate , which was held of district^ division or place in 

me, or of the said [as the which the said tenement, or any 

case may (^], nnder a tenancy part thereof, is situate"], in petty 

from year to year, or [a^ the case sessions assembled, to issue their 

may he], which expired [or was warrant directing the constables 

detennined] by notice to quit of the said district to enter and 

from the said , or otherwise take possession of the said tene- 

[as the case m/iy he], on ihe ment and to eject any person 

day of , and which tenement therefrom, 

is now held oyer and detained Dated this 

from the said , be giyen to (Signed) , 

[the owner or agent], on [owner or agent], 

or before the expiration of seyen To Mr. 
clear days from the sendee of 

x2 
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the tenant or occapkr, as the case may be (where the 
tenancy and its determmation and the tenant's refiisal 
to quit are proved, the jnrisdictian of the justices is not 
ousted by the tenant's setting up the title of a third 
person (z)), it shall be lawful for the justices acting for 
the district, division or place within which the said 
premises, or any part thereof, shall be situate, in petty 
sessions assembled, or any two of them, to issue a 
warrant under their hands and seals to the constables 
and peace officers of the district, division or place within 
which the said premises or any part thereof shall be 
situate, commanding them, within a period to be therein 
named, not less than twenty-one nor more than thirty 
clear days from the date of such warrant, to enter, by 
force if needAil, into the premises, and give possession 
of the same to such landlord or agent. Entry upon any 
such warrant shall not be made on a Sunday, Good 
Friday or Christmas Day, or at any time except be- 
tween the hours of nine in the morning and four in the 
afternoon. Nothing herein contained shall be deemed 
to protect any person on whose application and to 
whom any such warrant shall be granted from any 
action which may be brought against him by any such 
tenant or occupier, for or in respect of such entry and 
taking possession, where such person had not at the 
time of granting the same lawful right to the possession 
of the same premises. Nothing herein contained shall 
affect any rights to which any person may be entitled 
as outgoing tenant by the custom of the countiy or 
otherwise. 
Sect. 2. Notice of application intended to be made under this 

^^S ^^tobe *^^ °^y ^ served either personally or by leaving the 

(«) Ree9 y. Daviet, 4 C. B., N. S. 56. 
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same with some person being in and apparently residing Benred either 
at the place of abode of the persons so holding over as Ey'reading U 
aforesaid^ and the person serving the same shall read p^w and ^y- 
over the same to the person served or with whom the Bome peraon at 
same shall be left as aforesaid^ and explain the purport hoiue ; or, if 
and intent thereof. If the person so holding over can- Jj^eT/^^ 
not be found, and the place of abode of such person shall ™g ^*.^P o° * 

, . coDspicnons 

either not be known, or admission thereto cannot be parto£.the 
obtained for serving such summons, the posting up of ^^^ 
the summons on some conspicuous part of the premises 
so held over shall be deemed to be good service upon 
such person. 

In every case in which the person to whom any such Sect. 3. 
warrant shall be granted had not, at the time of crant- 
ing the same, la^right to the i^ssessiou of th^ 
mises, the obtaining of any such warrant as aforesaid 
shaU be deemed a trespass by him against the tenant or 
occupier of the premises, although no entry shall be 
made by virtue of the warrant; and in case any such Execationof 
tenant or occupier will become bound with two sureties, stayed on bond 
to be approved of by the said justices (in a bond to be ^^^^tion^ to^ 
made to the said landlord or his agent, at the costs of prosecute ac- 

->,_,_ tion of trespass 

such landlord or agent, and approved of and signed against land- 

by the justices (sect. 4)) in such sum as to them shall 

seem reasonable, regard being had to the value of the 

premises and to the probable costs of an action, to sue 

the person to whom such warrant was granted with 

effect and without delay, and to pay all the costs of the 

proceeding in such action in case a verdict shall pass 

for the defendant, or the plaintiff shall discontinue or 

not prosecute his action, or become nonsuit therein, 

execution of the warrant shall be delayed until judgment 

shall have been given in such action of trespass; and if 

upon the trial of such action of trespass a verdict shall 

pass for the plaintiff, such verdict and judgment there- 
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upon sliall supersede the warrant so granted; and the 
plaintiff shall be entitled to (such full and reasonable 
indemnity as to all costs, chains and expenses as shall 
be taxed by the proper officer in that behalf (stat. 5 & 6 
Vict. c. 97, s. 2) ). 
In case of de- If any tenant holding any lands, tenements, or here- 
«. . F!!^^ ft ditaments at a rack-rent, or where the rent reserved 

Stat. 11 Geo. 2, 

c 19, 8. 16. shall be ftdl three-fourths of the yearly value of the 
If tenant, demised premises, who shall be in arrear for one (half- 
year's rent, de- year's (a)) rent, shall desert the demised premises (&), 

sert the demised _ . ^ > -t ' • •■ 

premises, so and leave the same uncultivated or unoccupied, so as 
ci^t^stress ^^ sufficient distress can be had to countervail the 

can be f onnd, arrears of rent, it shall be lawful for two or more jus- 
landlord may ^ ..... 
request two tices of the peace of the county, riding, division or place, 

justices to come ■■ . . , . • .i i • i • ^ .i 

and view the havmg no mterest m the denused premises, at the re* 
"■™®" quest (the request or complaint need not be on oath (c) ) 

of the landlord or his bailiff to go upon and view the 
And to a£Sx on same, and to affix or cause to be affixed on the most 
©rtinwa?^ ^ notorious part of the premises notice in writing what 
which they will ^y^ ^t the distance of fourteen (clear (rf) ) days at least, 

taKe second 

Tiew. they will return to take a second view thereof; and if 

If tenant at upon such second view the tenant, or some person on 

snch second ^ . 

yiewdonot ap- his behalf, shall not appear and pay the rent in arrear, 
rent and there or there shall not be sufficient distress upon the pre- 
dis^^jT*-"* mises, then the said justices may put the landlord into 
tices to put the possession of the said demised premises, and the 

landlord in i , /. :i . i . 

possession and lease thereof to such tenant as to any demise therem 
thenceforth contained only, shall firom thenceforth become void. 
^^ An appeal may be made from the decision of the jus- 

tices to the judge of assize (sect. 17). 
By proceedings When the term and interest of the tenant of any cor^ 

(a) Stat. 67 Geo. 8, e. 52. (c) Boiten ▼. Carmc^ 3 B. & 

ib) See Ex parte Pilton, 1 B. C. 649. 
& A. 369. (d) Creak t. Justices of Brigh- 

ton, 1 F. & F. 110. 
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poreal hereditament, where neither the value of the pre- in the County 

mises nor the rent payable in respect thereof shall have „ "^ 

^ "^ ^ . Stat. 19 & 20 

exceeded 50/. by the year, and upon which no fine shall Vict c. 108, 
have been paid, sliaU have expired, or shall have been !l ' 

. ^ . ^ r > Where neither 

determmed either by the landlord or the tenant by a rent nor value 

legal notice to quit, and such tenant, or any person exceeds 50^ 

holding under him, shall neglect or refiise to deliver up ^^^' "^f- 

possession accordingly, the landlord may enter a plaint expired or been 

. . . determined by 

at his option either against guch tenant or against such notice to quit, 
person so neglecting or refiising, in the County Court of refuseTto quit, 
the district in which the premises lie for the recovery of ^dlord ma^ 

^ ^ •' enter plaint m 

the same, and thereupon a summons shall issue to such County Court. 
tenant or such person so nefflectinff or refiisinff : and if Thereupon 

^ o o . Bummona to 

the defendant shall not, at the time named in the sum- issue and on 
mons, show good cause to the contrary, then, on proof ford of certain 
of his still neglecting or refusing to deliver up possession ^ order^poa- 
of the premises, and of the yearly value and rent of the session of pre- 

, . . . mises to be 

premises, and of the holding, and of the expiration or given to land- 
other determination of the tenancy, with the time and 
manner thereof, and of the title of the plainti£F if such 
title has accrued since the letting of the premises, and 
of the service of the summons if the defendant shall not 
appear thereto, the judge may order that possession of 
the premises mentioned in the plaint be given by the 
defendant to the plaintiff, either forthwith, or on or be- 
fore such day as the judge shall think fit to name ; and 
if such order be not obeyed, the registrar, whether 
such order can be proved to have been served or not, 
shall, at the instance of the plaintiff, issue a warrant 
authorizing and requiring the high bailiff of the court 
to give possession of such premises to the plaintiff. 

When the rent of any corporeal hereditament. Sect 52. 
where neither the value of the premises, nor the rent Where neither 

rent nor value 

payable m respect thereof exceeds 50?. by the year, of premises 
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exceeds 50/. a sliall for one half-year be in arrear^ and the landlord 
w^'i^car for shall have right by law to re-enter for the non-payment 
^dUu^d' t^^reof, he may, without any formal demand or re- 
has right to re- entry, enter a plaint in the County Court of the dis- 

eater for hcmi- , , 

payment of trict in which the premises lie for the recovery of the 
ii^hoat fonoal premises, and thereupon a summons shall issue to the 
demand or re- tenant, the service whereof shall stand in lieu of a 

entry, enter ' 

plaint in demand and re-entry ; and if the tenant shall, five clear 

,p. days before the return-day of such summons, pay into 

summons to Court all the rent in arrear and the costs, the said' 
tenant, within action shall cease ; but if he shall not make such pay- 
r^t and'i^ste ™6i^^9 ^^^ shall not at the time named in the summons 
action to ceaae. ghow good cause why the premises should not be re- 
If he does not, covered, then on proof of the yearly value and rent of 
otfUin fi^ ^^ premises, and of the &ct that one half-year's rent 

judge may ^^^^ \j^ arrear before the plaint was entered, and that 
order posses- ^ ^ * ' 

siontobegiyen no sufficient distress was then to be found on the 

to bindlord. •! i t /• i •■ 

premises to countervail such arrear, and of the land- 
lord's power to re-enter, and of the rent being still in 
arrear, and of the title of the plaintiff if such title has 
accrued since the letting of the premises, and of the ser- 
vice of the summons if the defendant shall not appear 
thereto, the judge may order that possession of the pre- 
mises mentioned in the plaint be given by the defendant 
to the plaintiff on or before such day, not being less than 
four weeks from the day of hearing, as the judge shall 
Unless tenant think fit to name, unless within that period all the rent 
Md *oo8to."^* in arrear and the costs be paid into Court ; and if sudi 

order be not obeyed, and such rent and costs be not so 
paid, the registrar shall, whether such order can be 
proved to have been served or not, at the instance of 
the plaintiff, issue a warrant requiring the high bailiff 
of the Court to give possession of such premises to the 
plaintiff, and the plaintiff shall fi:om the time of the 



i<f*^ ^ ii^^ 
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execution of such warrant hold the premises discharged 
of the tenancy^ and the defendant, and all persons 
claiming by, through or under him, shaU, so long as 
the order of the Court remains unreversed, be barred 
from all relief in equity or otherwise. 

Where the term or interest of any tenant holding gtat. is & le 
under a lease or agreement in writing any lands, tene- g 2 ^'3^ ^^' 
ments or hereditaments for any term of years certain, where interest 
or from year to year, shall have expired or been deter- Jer^^of^y^g 
mined either by the landlord or tenant by regular notice ^^ ^^ y«*r 

... to year, has 

to quit, and such tenant or any one holding or claiming expired or been 

ji_»"LniiAjT • J determined by 

under mm shall rerase to deliver up possession accord- notice to quit, 
ingly after lawftd demand in writing made and signed f^^ ^.^ ^^^ 
by the landlord or his agent, and served personally demand in 
upon or left at the dwelling-house or usual place of by landloid 
abode of such tenant or person, and the landlord shall ^iftonMt 
thereupon proceed by action of ejectment for the re- landlord, pro- 
coveiy of possession, it shall be lawftd for him, at the action of 
foot of the writ in ejectment, to address a notice to ad^eas notice^ 
such tenant or person requiring him to find such bail, ^ tenant at 
if ordered by the Court or a judge, and for such purposes ejectment re- 
as are hereinafter next specified; and upon the ap- find bail 
pearance of the party or an alBGidavit of service of the 
writ and notice, it shall be lawful for the landlord pro- 
ducing the lease or agreement, or some counterpart or 
duplicate thereof, and proving the execution of the 
same by affidavit, and upon affidavit that the premises 
have been actually enjoyed under such lease or agree- 
ment, and that the interest of the tenant has expired, 
or been determined by regular notice to quit, as the case 
maybe, and that possession has been lawftilly demanded 
in manner aforesaid, to mpve the Court, or apply by On proof of 
summons to a judge at chambers, for a rule or summons landlwd may 
for such tenant or person to show cause^ within a time ®^**^ ^ ^^ 

r ' Biimmoiis for 
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tenant to gire to be fixed bj the Court or judge on a consideration of 

the situation of the premises^ why such tenant or person 

should not enter into a recognizance by himself and 

two sufficient sureties in a reasonable sum, conditioned 

to pay the costs and damages, which shall be recovered 

by the claimants in the action ; and it shall be lawful 

for the Court or judge upon cause shown, or upon 

affidavit of the service of the rule or summons in case 

Soch rnle maj no cause shall be shown, to make the same absolute in 

late. ^^ whole or in part, and to order such tenant or 

person, within a time to be fixed, upon a confflderation 

of all the circumstances, to find such bail, with such 

conditions and in such manner as shall be specified in 

the said rule or summons, or such part of the same so 

On Mglecfc or made absolute ; and in case the party shall neglect or 

tenant, jndg- i^^fiise 80 to do, and shall lay no ground to induce the 

"??°V™*y^ Court or judge to enlarge the time for obeying the 

landlord. same, then the lessor or landlord filing an affidavit 

that such rule or order has been made and served and 

not complied with, shall be at liberty to sign judgment 

for recovery of possession and costs of suit. 

Sect 214. Wherever it shall appear on the trial of any eject- 

Up<m trial of ment, at the suit of a landlord ac^ainst a tenant, that 
ejectment be- ' , -o -» 

tween landlord such tenant or his attorney has been served with due 
jnry to find notice of trial, the judge before whom such cause shall 
mcimeVrofitB <^^^ on to be tried shall, whether the defendant shall 
to time of rer- appear upon such trial or not, permit the claimant on 
specified daj. the trial, after proof of his right, to recover possession 

of the whole or of any part of the premises mentioned 
in the writ in ejectment, to go into evidence of the 
mesne profits thereof which shall or might have accrued 
firom the day of the expiratipn or determination of the 
tenant's interest in the same down to the time of the 
verdict ^ven in the cause, or to some preceding day to 
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be speciaDj mentioned therein, and the jury on the trial 
finding for the claimant, shall in such case give their 
verdict upon the whole matter, both as to the recovery 
of the whole or any part of the premises, and also as to 
the amount of the damages to be paid for such mesne 
profits ; and in such case the landlord shall have judg- 
ment within the time hereinbefore provided, not only 
for the recovery of possession and costs, but also for the 
mesne profits found by the jury. 

Nothing herein contained shall be construed to pre- Sect 218. 
judice cw affect any other right of action or remedy ^^^^* *^ 
which landlords may possess in any of the cases herein- -nous remedies, 
before provided for, otherwise than hereinbefore ex- 
pressly enacted. 

Every tenant to whom any writ in ejectment shall Sect 209. 
be delivered, or to whose knowledge it shall come, shall T«^*°* 7^® 

' ^ ^=^ ' knows of wnt 

forthwith give notice thereof to his landlord, or his ^ ejectment, 
bailiff or receiver, under penalty of forfeiting the value thereof to land- 
of three years' improved or rack-rent of the premises (e) ^ ' 
demised or holden in the possession of such tenant, to 
the person of whom he holds, to be recovered by action 
in any Court of common law having jurisdiction for 
the amount. 

All actions of ejectment where neither the value of Stat 30 & 81 
the lands, tenements or hereditaments, nor the rent g^ 11/^* ' 
payable in respect thereof, shall exceed the sum of 20/. Actions of 
by the year, may be brought in the County Court of ^here valae of 
the district in which the lands, tenements or heredita- ^^^^ xa>ed"2o/ 
ments are gdtuate. a je^"* ™*y be 

brought in 
(0 Crocker y. FothergiU, 2 B. & A. 662. ^^'^ ^"^ 



APPENDIX. 



FORMS OF LEASES. 



I. Short Statutory Form, 

Wheneteb any party to any deed, made according to the Stat 8 & 9 

forms Bet forth in the first schedule to this act, or to any ^15^ ^ ^^*» 

other deed which shall he expressed to he made in pursuance ^^' ^^. 

of this act, shall employ in such deed respectively any of the contained in 

forms of words contained in column 1 of the second schedule fj^'*™^ ^^^ 

the second 
hereto annexed, and distinguished hy any numher therein, schedale are 

such deed shall be taken to have the same effect, and be con- employed, the 

deed IS to hftYA 

stmed, as if such party had inserted in such deed the form of the same effect 
words contained in column 2 of the same schedule, and dis- «« if the words 
tinguished by the same number as is annexed to the form of colnmn 2 had 
words employed by such party ; but it shall not be necessary been nsed. 
in any such deed to insert any such number. 

Every such deed, unless any exception be specially made Sect. 2. 
therein, shall be held and construed to include all outhouses, Beed to in- 
buildings, bams, stables, yards, gardens, cellars, ancient and hoiwe^^pur- 
other lights, paths, passages, ways, waters, watercourses, tenances, &c. 
liberties, privileges, easements, profits, commodities, emolu- 
ments, hereditaments and appurtenances whatsoever to the 
lands and tenements therein comprised belonging or in any* 
wise appertaining. 

In taxing any bill for preparing and executing any deed Sect 3. 
under this act, the taxing officer is hereby required, in esti- Rejnnneration 
mating the proper sum to be charged for such transaction, to ing to skill, 
consider not the length of such deed, but only the skill and l**>onr and 
labour employed, and responsibility incurred in the prepara- a^not ac- 
tion thereof. cording to 

length of deed. 
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Sect. 4. Any deed or put of a deed, which shall fiul to take eflfect 

Deed not ify Tirtae of this act, shall oeTerthdess he as valid and 

^j^^^ctto efi^tnal. and shall bind the parties thereto, so far as the 

be as Tabd as roles of law and equitr wiU permit, as if this act had not 
if acthadnot 



Sect 5. In the constmction and ibr the purposes of this act and 

Ooofltnictian the schedules hereto annexed, unless there be something in 

the snbject or context repognant to such oonstmction, the 
word ** lands'* shall extend to aU tenements and heredita- 
ments of freehold tenure^ and to snch costomaiy lands as 
will pass bv deed, or deed and surrender, and not bv sur- 
render alone, or any undivided part or share therein respec- 
tivelr ; and eveiy word importing the singular number onlj, 
shall extend and be applied to several persons or things, as 
well as one person or thing, and the converse ; and every 
word importing the masculine gender onlv, shall extend and 
be applied to a female as well as a male; and the word 
** partj" shall mean and include any bodj politic cr corpo- 
rate, or collegiate, as well as an individual. 
Schednln to '^^ schedoleSy and the directions and forms therein ecm- 

pait of act. tained, shall be deemed and taken to be parts of this act. 
SecL 7. This act shall commence and take efSsct finom and after 

the first daj of October (184o). 
Sect 8. This act shall not ext^d to Scotknd. 



Schedules io which this Act refers. 

The First Schedule. 

This indenture, made the daj of , one thousand 

eight hundred and forty [or other year\ in pursuance 

of an Act to fitcilitate the granting of certain leases. Between 
\here insert the names of the parties^ and recitals^ ifanjf']z 
Witnesseth, that the said [^lessor] or [^lessors'] doth, or do 
demise unto the said {^lessee"] or [^lessees']^ his [^or their] 
executors, administrators and assigns. All, &c. [parceU], 
From the day of for the term of thenoe 

ensuing : Yielding therefor during the said term the rent of 
Instate the rent and mode of pciymenty and insert the cove-- 
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nants in the form contained in column 1 of the Second 

Schedule"]' 

In witness whereof the said parties hereto hare hereunto 
set their hands and seals. 



The Second Schedule. 

Directions as to the forms in this Schedule. 

1. Parties who use any of the forms in the first column of 
this Schedule, may substitute for the words "lessee" or 
" lessor," any name or names ; and in every such case cor- 
responding substitutions shall be taken to be made in the 
corresponding forms in the second column. 

2. Such parties may substitute the feminine gender for the 
masculine, or the plural number for the singular, in the forms 
in the first column of • this Schedule ; and con-esponding 
changes shall be taken to be made *in the corresponding 
forms in the second column. 

3. Such parties may fill up the blank spaces left in the 
forms 4 and 5 in the first column of this Schedule so em- 
ployed by them, with any words or figures, and the words or 
figures so introduced shall be taken to be inserted in the cor- 
responding blank spaces left in the forms embodied. 

4. Such parties may introduce into or annex to any of the 
forms in the first column any express exceptions from, or 
express qualifications thereof respectively ; and the like ex- 
ceptions or qualifications shall be taken to be made from or 
in the corresponding forms in the second column. 

6. Where the premises demised shall be of freehold tenure, 
the covenants 1 to 10 shall be taken to be made with, and the 
proviso 11 to apply to, the heirs and assigns of the lessor, 
and where the premises demised shall be of leasehold tenure, 
the covenants and proviso shall be taken to be made with 
and apply to the lessor, his executors, administrators and 
assigns. 
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Column 1. 

1. That the said 
[lessee^ coyenants 
with the said [/««- 
9or\ to paj rent 



2. And to pay 
taxes; 



3. And to re- 
pair; 



1 



Column 2. 

1. And the said [lessee] doth hereby 
for himself^ his heirs, executors, ad- 
ministrators and assigns, covenant with 
the said \lessor\y that he the said [lessee'X, 
his executors, administrators and as- 
signs, will dnring the said term pay 
nnto the said [lessor] the rent hereby 
reserved, in manner hereinbefore men- 
tioned, without any deduction whatso- 
ever. 

2. And also will pay all taxes, rates, 
duties and assessments whatsoever, 
whether parochial, parliamentary, or 
otherwise, now charged or hereafter to 
be charged upon the said demised pre- 
mises, or upon the said [lessor]^ on ac- 
count thereof (excepting land tax, and 
excepting, in Ireland, tithe rent-charge, 
and such portion of the poor rate as 
the [lessor] is or may be liable to pay; 
and excepting also all taxes, rates, 
duties and assessments whatsoever, or 
any portion thereof, which the [lessee] 
is or may be by law exempted fTX)m). 

3. And also will, during the said 
term, well and sufficiently repair, main- 
tain, pave, empty, cleanse, amend, and 
keep the said demised premises, with 
the appurtenances, in good and substan- 
tial repair, together with all chimney- 
pieces, windows, doors, fastenings, water- 
closets, cisterns, partitions, fixed presses, 
shelves, pipes, pumps, pails, rails, locks 
and keys, and all other fixtures and 
things, which at any time during the 
said term shall be erected and made, 
when, where, and so often as need 
shall be. 
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Column I. 

4. And to paint 
outside every 
year ; 



t5. And to paint 
and paper inside 
every year ; 



6. And to in- 
sure from fire in 
the joint names of 
the said [lessor] 
and the said lies- 
see] ; 



to show receipts ; 



and to rehuild in 
case of fire. 



Column 2. 

4. And also that the said [lessee]^ 
his executors, administrators and as- 
signs, will in every year in the 
said tenn, paint all the outside wood- 
work and ironwork helonging to the 
said premises, with two coats of proper 
oil colours, in a workmanlike manner. 

5. And also that the said [lessee]^ his 
executors, administrators and assigns, 
will in every year paint the inside 
wood, iron and other works now or 
usually painted, with two coats of 
proper oil colours, in a workmanlike 
manner ; and also re-paper with paper 
of a quality as at present, such parts of 
the premises as are now papered ; and 
also wash, stop, whiten or colour such 
parts of the said premises as are now 
plastered. 

6. And also that the said [lessee], 
his executors, administrators and as- 
signs, will forthwith insure the said 
premises hereby demised to the full 
value thereof in some respectable in- 
surance office, in the joint names of the 
said [lessor], his executors, adminis- 
trators and assigns, and the said [lessee], 
his executors, administrators or assigns, 
and keep the same so insured during the 
said term ; and will, upon the request 
of the said [lessor], or his agent, show 
the receipt for the last premium paid 
for such insurance for every cm'rent 
year ; and as often as the said premises 
hereby demised shall be burnt down or 
damaged by fire, all and every the sums 
or sum of money which shall be re- 
covered or received by the said [lessee]. 



F. 
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Column 1. 



7. And that the 
Baid [lessor\ may 
enter and view 
Btate of repair^ and 
that the said [/e«- 
tee\ will repair ac- 
cording to notice. 



8. That the said 
[lessee] will not 
use premises as a 
shop. 



9. And will not 
assign without 
leave. 



Column 2. 

his executors, administrators or assigns, 
for or in respect of such insurance, 
shall be laid out and expended bj him 
in building or repairing the said de- 
mised premises, or such parts thereof 
as shall be burnt down or damaged bj 
fire as aforesaid. 

7. And it is herebj agreed, that it 
shall be lawful for the said \lessor\ 
and his agents, at all seasonable times 
during the said term, to enter the said 
demised premises to take a schedule of 
the fixtures and things made and erected 
thereupon, and to examine the condition 
of the said premises ; and further, that 
all wants of reparation, which upon 
such views shall be found, and for the 
amendment of which notice in writing 
shall be left at the premises, the said 
[lessee\ his executors, administrators 
and assigns, will, within three calendar 
months next after every such notice, 
well and sufficiently repair and make 
good accordingly. 

8. And also that the said \Je$see\ 
his executors, administrators and as- 
signs, will not convert, use or occupy 
the said premises or any part thereof^ 
into or as a shop, warehouse or other place 
for carrying on any trade or business 
whatsoever, or sufier the said premises 
to be used for any such purpose, or 
otherwise than as a private dwelling- 
house, without the consent in writing 
of the said [lessor], 

9. And also that the said [lessee] 
shall not nor will during the said term 
assign, transfer or set over, or other- 
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Column 1. 



10. And that he 
iv ill leave premises 
in good repair. 



11. Proviso for 
re-entry by the 
said [lessor']^ on 
non-payment of 
rent or non- per- 
formance of cove- 
nants. 



Column 2. 

wise by any act or deed procure the 
said premises, or any of them, to be as- 
signed, transferred or set over, unto any 
person or persons whomsoever, without 
the consent in writing of the said \leS' 
sor^ his executors, administrators or 
assigns, first had and obtained. 

10. And further, that the said [lessee] 
will, at the expiration or other sooner 
determination of the said term, peace- 
ably suiTender and yield up unto the 
said [lessor] the said premises hereby 
demised, with the appurtenances, to- 
gether with all buildings, erections and 
fixtures now or hereafter to be built or 
erected thereon, in good and substantial 
repair and condition in all respects, rea- 
sonable wear and tear, and damage by 
fire, only excepted. 

11. Provided always, and it is ex- 
pressly agreed, that if the rent hereby 
reserved, or any part thereof, shall be 
unpaid for fifteen days after any of the 
days on which the same ought to have 
been paid (although no formal demand 
shall have been made thereof), or in 
case of the breach or non-performance 
of any of the covenants and agreements 
herein contained on the part of the said 
[lesseely his executors, administrators 
and assigns, then and in either of such 
cases it shall' be lawful for the said 
[lessor]y at any time thereafter, into 
and upon the said demised premises, or 
any part thereof, in the name of the 
whole to re-enter, and the same to have 
again, re- possess and enjoy as of his or 
their former estate, anything herein- 

y2 
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Column 1. 



12. The said 
\lesfor] corenants 
with the said [les- 
see] for quiet en- 
jojment. 



Column 2. 

after contained to the contrary notwith- 
standing. 

12. And the \lessor] doth hereby, 
for himself, his heirs, executors, admi- 
nistrators and assigns, covenant with 
the said [lessee^j his executors, admi- 
nistrators and assigns, that he and thej 
paying the rent hereby reserved, and 
performing the covenants hereinbefore 
on his and their part contained, shall 
and may peaceably possess and enjoy 
the said demised premises for the term 
hereby granted, without any interrup- 
tion or disturbance from the said [les- 
sor]y his executors, administrators or 
assigns, or any other person or persons 
lawfully claiming by, from or under him, 
them or any of them. 



II. Lease in the Statutory Fortn (a). 

This Indenttjbe, made the day of ^ one thousand 

eight hundred and seventy , in pursuance of an Act 

to facilitate the granting of certain leases. Between E. F. 
of [builder], of the one part, and C. D. of [mer- 

chant's clerk] of the other part ; Witnesseth that the said 
E. F. Doth demise unto the said C. D^ his executors, ad- 
ministrators and assigns. All that dwelling-house [known 
as No. 3, Albert Street, Liverpool, in the county of Lan- 
caster], With all the easements and appurtenances to the 
said dwelling-house belonging or therewith held or enjoyed, 
Fbom the day of 18 {b\ for the term of [two] 



(a) Suitable for small houses, 
where a rery short deed is required. 
The obyious disadTantage of the 
abbreyiated ooTenants is, that the 



lessee, unless he refers to the Act, 
cannot ascertain the extent or na- 
ture of his obligations. 
(*) See antCy p. 79. 
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years thence ensuing [or on a tenancy from year to year 
or from quarter to quarter], Yielding therefor during the 
said term \or tenancy] the rent of £ by equal [quarterly] 
payments on the 25th March, 24th June, 29th September 
and 25th December in each year, the first of such pay- 
ments to be made on the day of ,18 . And Covenants by 
THAT the said C. D. covenants with the said E. F. to pay ^®^*®®' 
rent ; and to pay taxes ; and to repair ; and that the said 
E. F. may enter and view state of repair, and that the said 
C. D. will repair according to notice ; that the said C. D. 
will not use premises as a shop ; and will not assign without 
leave ; and that he will leave premises in good repair. The Covenant by 
said E. F. covenants with the said C. D. for quiet« enjoy- ^®*^'^' 
ment. 

In witness whereof the said parties hereto have hereunto 
set their hands and seals (c). 



III. Lease of a House (d). 

This Indenture, made the day of 18 , Be- 

tween E. F. of , , of the one part, and C. D. 

of , , of the other part, Witnesseth that the 

said E. F. Doth demise unto the said C. D., his executors, 
administrators and assigns. All [insert description o/par^ 
eels («)], With all the easements and appurtenances to the 
said messuage belonging or therewith held or enjoyed (y ), 
To HAVE AND TO HOLD the Said messuago and premises 
hereby demised, with the appurtenances. Unto the said 
C. D., his executors, administrators and assigns, from the 
day of ,18 {g), for the term of years 

thence ensuing (h) : Yielding therefor during the said term 
the yearly rent of £ by equal [half-yearly] payments on 
the day of and the day of in each 

(o) As to the execution of leases (e) See ante, p. 74. 

by deed, sec ante, p. 102. (/) Insert here the exceptions, 

{d) This form, and the next, if any. 
are adapted from that given in (^) See ante, p. 79. 

Stat. 8 & 9 Vict. c. 124. (A) Or "from year to year." 
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jear, the first of such pajments to be made on the day 

CorenantB by of 18 . And the said C. D. doth hereby for himself, 

l^sKc bis heirs^ executors, administrators and assigns, covenant 

To paj rent, -^iih the said E. F., his heirs (t) and assigns, that he the 

said C. D., his executors, administrators and assigns, will 

during the said term paj unto the said £. F^ his heirs or 

assigns, the rent hereby reserred in manner hereinbefore 

To paj taxes, mentioned, without any deduction whatsoever. And ai.so 

will pay all taxes, rates, da ties and assessments whatsoever, 
whether parochial, parliamentary or otherwise, now charged 
or hereafter to be charged upon the said demised premises 
or upon the said £. F., his heirs or assigns, on account 
thereof [excepting land tax and propeiiy tax(A)3. Akd 
To repair. ALSO will during this demise well and sufficiently repair, 
maintain, pave, empty, cleanse, amend and keep the said de- 
mised premises, with the appurtenances, in good and substan- 
tial repair, tc^ether with all chimney-pieces, windows, docMrs, 
fastenings, water-closets, cisterns, partitions, fixed presses, 
shelves, pipes, pumps, pales, rails, locks and keys, and all other 
fixtures and things which at any time during the said term 
shall be erected and made, when, where and so often as need 
To paint exter- shall be (damage by fire excepted). And also will in every 
nal wood-work, j^^r j^ tjj3 gj^j j term paint all the oatside wood-work 

and iron- work belonging to the said premises with two coats 
To paint inside o£ proper oil colours in a workmanlike manner. And also 
woodrwork,&c. ^qj Jjj every year paint the inside wood, iron and 

other works now or usually painted with two coa^ of proper 
oil colours in a workmanlike manner ; and also re-paper with 
paper of a quality as at present such parts of the premises as 
are now papered ; and also wash, stop, whiten or colour such 
To insnre. parts of the said premises as are now plastered. And also 
will forthwith insure the said premises hereby demised to 
the full value thereof in some respectable insurance office, in 
the joint names of the said £. F., his heirs or assigns, and 
of the said C. D., his executors, administrators or assigns, 
and keep the same so insured during the said term; and 
will, upon the request of the said £. F., or his heirs or 

(i) In an underlease sabstitate " executors, administrators." 
for ** heiiB" throaghoat the deed (A) See ante, p. 223^ 
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assigns, or of his or their agent, show the receipt for the 
last premium paid for such insui'ance for every current 
year; and as often as the said premises hereby demised 
shall be burnt down or damaged by fire, all and every 
the sums or sum of money which shall be recovered or 
received by the said C. D., his executors, administrators 
or assigns, for or in respect of such insurance shall be 
laid out and expended in building or repairing the said 
demised premises or such parts thereof as shall be burnt 
down or damaged by fire as aforesaid. And it is hereby Power to land- 
agreed that it shall be lawful for the said E. R, his heirs J^^ ^hSSe*° 
and assigns, and his and their agents, at all seasonable times of fixtures, and 

during: the said term to enter the said demised premises to *® ^^f^ *^** ®^ 

, . repair, 

take a schedule of the fixtures and things made and erected 

thereupon, and to examine the condition of the said premises; 
and further, that all wants of reparation which upon such 
views shall be found, and for the amendment of which notice 
in writing shall be left at the premises, the said C. D., his 
executors, administrators and assigns, will, within three 
calendar months next after every such notice, well and suf- 
ficiently repair and make good accordingly. And also that FremlBes not 
the said C. D., his executors, administrators and assigns, will *° ^ ?*** •• * 
not convert, use or occupy the said premises, or any part ' 
thereof into or as a shop, warehouse or other place for car- 
rying on any trade or business whatsoever, or sufier the said 
premises to be used for any such purpose, or otherwise than 
as a private dwelling-house, without the previous consent in 
writing of the said E. F., his heirs or assigns. And also Lessee not to 
that the said C. D., his executors, administrators or assigns, ^^ ®' ™" 
shall not nor will during the said term assign, transfer or un- 
derlet, or otherwise by any act or deed procure the said pre- 
mises, or any of them, to be assigned, transferred or underlet, 
unto any person or persons whomsoever without the previous 
consent in writing of the said E. F., his heirs or assigns. 
And further, that the said C. D., his executors, adminis- To yield Dp 
trators or assigns, will, at the expiration or other sooner premises in 
determination of the said term, peaceably surrender and 
yield up unto the said E. F., his heirs or assigns, the said 
premises hereby demised, with the appurtenances, together 
with all buildings, erections and fixtures now or hereafter 
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Proyiflo for 
re-entiy. 



to be built or erected thereon, in good and substantial repair 
and condition in all respects, reasonable wear and tear and 
damage by fire (/) or tempest only excepted. Provided 
ALWAYS, and it is expressly agreed, that if the rent hereby 
reserved, or any part thereof, shall be unpaid for fif);een days 
after any of the days on which the same ought to have been 
paid (although no formal demand shall have been made 
thereof), or in case of the breach or non-performance of any 
of the covenants and agreements herein contained on the part 
of the said C. D., his executors, administrators and assigns, 
then and in either of such cases it shall be lawful for the 
said E. F., his heirs or assigns, at any time thereafter, into 
and upon the said demised premises, or any part thereof in 
the name of the whole, to re-enter, and the same to have 
again, repossess and enjoy as of his or their former estate, 
anything herein contained to the contrary notwithstanding. 
And the said E. F. doth hereby, for himself, his heirs, exe- 
itSlwinm^ cutors, administrators and assigns, covenant with the said 

C. D., his executors, administrators and assigns, that he and 
they, paying the rent hereby reserved, and performing the 
covenants hereinbefore on his and their part contained, shall 
and may peaceably possess and enjoy the said demised pre- 
mises for the term hereby granted, without any interruption 
or disturbance from the said E. F., his heirs or assigns, or 
any other person or persons lawfully claiming by, from or 
under him, them or any of them. In witness whereof the 
said parties to these presents have hereunto set their hands 
and seals the day and year first above written. 



GorenaQt by 
lessor for q 
ttijoyment. 



rV. Lease of a Farm, 

This Indenture, made the day of 18 , 

Between E. F. of , , of the one part, and C. D. 

of , , of the other part, Witnesseth that the 

said E. F. Doth demise unto the said C. D., his executors, 
administrators and assigns, All [insert description of par^ 
eels (m)], And all the easements and appurtenances to the 



(0 See ante, p. 192. 



(/») See ante, p. 74. 
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same premises belonging or therewith held or enjoyed: 
Except all timber and timber-like trees [and all other trees 
and bushes whatsoever («)] ; Also all mines, minerals (o) 
[gravel pits] and quarries; Also the exclusive right of 
hunting, shooting, fishing and sporting over the said pre- 
mises (/7): To HAVE AND TO HOLD the Said messuage, lands 
and premises hereby demised, with the appurtenances, unto 
the said C. D., his executors, administrators and assigns, 
from the day of 18 (q), for the term of 

years thence ensuing, Yielding therefor during the said 
term the yearly rent of £ , by equal [half-yearly] pay- 

ments, on the day of , and the day of 

in each year, the first of such payments to be made on the 

day of 18 . [And also yielding to the said Additional 

E. F., his heirs or assigns, the further yearly rent of £ , J^ iSd^n- 

by equal [half-yearly] payments, on the days aforesaid, for verted into 
every acre, and so in proportion for every less quantity than *"**S®' 
an acre of the meadow or pasture land hereby demised, which 
the said C. D., his executors, administrators and assigns, 
shall during this demise plough up or convert into tillage 
without the previous consent in writing of the said E. F., his 
heirs or assigns, the first payment of the last-mentioned 
yearly rent to be made on such of the said days of payment 
as shall happen next after any such ploughing up or con- 
version into tillage.] And the said C. D. doth hereby for Covenants by 
himself, his heirs, executors, administrators and assigns, ^®**8®®- 
covenant with the said E. F., his heirs and assigns, that he P*^ ™ 
the said C. D., his executors, administrators and assigns, 
will, during the said term, pay unto the said E. F., his heirs 
or assigns, the certain yearly rent hereby reserved [and also 
(if the same shall become payable) the said additional rent 
hereby reserved], in manner hereinbefore mentioned. And To pay taxes. 
ALSO will pay all taxes, rates, duties and assessments what- 
soever, whether parochial, parliamentary or otherwise, now 
charged or hereafter to be charged upon the said demised 
premises, or upon the said E. F., his heirs or assigns, on 
account thereof (excepting sewers rate, land tax and property 

(fi) Ante, p. 218. (p) Ante, p. 260. 

((?) Ante, p. 79. {q) Or " from year to year." 
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To repair. 



Power for 
landlord to 
enter to riew 
nrBDiiscs* 



Leasee not to 



To cnltiTate 
meadow and 
pastore land in 
nnabandlike 
manner. 



To manage 
arable land in 
regolar course 
of husbandry. 



tax (r) ). Ahd also will during this demise well and snffi- 
cientlj repair, maintain and keep the said demised premises 
in good and substantial repur (damage by fire or tempest 
excepted), and will at the expiration, or other sooner deter- 
mination of the said term, peaceably surrender and yield up 
nnto the said E. F., his heirs or assigns, the said premises, 
together with aU buildings, erections and fixtures now or 
hereafter to be built or erected thereon, in good and substan- 
tial repair and condition in all respects, reasonable wear and 
tear, and damage by fire or tempest, only excepted. Ahd 
it is hereby agreed that it shall be lawful for the said £. F^ 
his heirs and assigns, and his and their agents, at aU season- 
able times during the said term, to enter the said demised 
premises to examine the condition of the said premises ; and 
further, that all wants of reparation, which upon such views 
shall be found, and for the amendment of which notice in 
writing shall be left at the premises, the said C. D., his 
executors, administrators and assigns, will, within three 
calendar months next after every such notice, well and 
sufficiently repair and make good accordingly. And also 
that the said C. D., his executors, administrators or assigns, 
shall not nor will during the said term assign, transfer or un- 
derlet, or otherwise by any act or deed procure the said pre- 
mises or any of them to be assigned, transferred or underlet, 
unto any person or persons whomsoever, without the previous 
consent in writing of the said E. F., his heirs or assigns. 
And also that the said C. D., his executors, administrators 
and assigns, shall and will at all times during this demise 
manure and cultivate the meadow and pasture lands hereby 
demised according to the most approved mode of good 
husbandry, and shall not nor will plough up or convert into 
tillage any part of the said meadow or pasture lands, or. mow 
any of the meadows more than once in any one year. And 
ALSO shall and will manage the arable lands hereby demised 
in a regular course of good husbandry, so that 'every year 
one [fifth] part thereof shall be summer-fallowed and 
manured, and one other [fifth] part thereof sown with good 
clover or grass seeds ; also that not more than two grain 



(r) See ante, p. 223. 
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crops shall be taken in succession (s). And also shall and To consmne on 
will consume upon the said premises all the hay, straw, £ay, &c. pro- 
tumips and fodder produced thereon, and every year spread duced thereon. 
on the said premises, or some part thereof, all the manure 
arising therefrom. And also shall and will leave upon the To leave on 
said demised premises all the manure which shall be pro- manure\)ro- 
duced thereon within the last year of the said term, without daced in lasfc 
requiring any recompense for the same. Provided always, ^^" *®^™' 
and it is expressly agreed, that if the rent hereby reserved, I*ro^i80 for 
or any part thereof, shall be unpaid for [twenty-one] days 
after any of the days on which the same ought to have been 
paid (although no formal demand shall have been made 
thereof), or in case of the breach or non-performance of any 
of the covenants and agreements herein contained on the 
part of the said C. D., his executors, administrators and 
assigns, then and in either of such cases it shall be lawful 
for the said E. F., his heirs or assigns, at any time there- 
after, into and upon the said demised premises, or any part 
thereof, in the name of the whole, to re-enter, and the same 
to have again, re-possess, and enjoy as of his or their former 
estate. And the said E. F. doth hereby for himself, his Covenant by 

heirs, executors, administrators and assigns, covenant with lessor for quiet 

. . . . enjoyment, 

the said C. D., his executors, administrators and assigns, that 

he and they, paying the rent hereby reserved, and perform- 
ing the covenants hereinbefore on his and their part con- 
tained, shall and may peaceably possess and enjoy the said 
demised premises for the term hereby granted without any 
interruption or disturbance from the said E. F., his heii-s or 
assigns, or any other person or persons lawfully claiming by, 
from or under him, them or any of them. 
In witness, &c. 

(s) See agreement for letting farm in Dixon's Law of the Fann, 
Appendix, p. x. 
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ABAimoNED Pbehises, entry of landlord upon, at expiration of lease, 
305. 
proceedings before justices for recoyeiy of, 810. 

Abandonmeitt of Distress, quitting possession of goods does not nece&- 
sarilj operate as, 163. 
tenant may retake abandoned distress, 164. 

Acceptance, of new lease, when implied sorrender, 280. 

of third person as tenant, with consent of prior tenant, 281. 
undertenant as tenant by lessor, 281. 
assignee as tenant by lessor, 260. 
rent under Toid lease, 53. 

agreement for lease, 53. 
from tenant holding oyer, 54. 
when waiyer of notice to quit, 278. 

forfeiture, 286. 
double yalue, 304. 

Acknowledgment, of lease by married woman, 9. 
of antecedent tenancy, 137. 

when it authorizes distress, 187. 
does not require lease stamp, 97. 

Action, for damages upon breach of agreement for lease, 65. 
for irregular distress, 180. 

excessiye distress, 157. 

Ulegal distress, 176—179. 

waste, 200. 

rent on special contract, 188. 

use and occupation, 188. 

double yalue, 302. 
rent, 304. 
in county court for recoyery of possession of premises, 810. 
of ejectment, 813, 315. 
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ADDmoxjLi. Rest, 

di*CRs fcr, lZ:t. 
■n Starr Jf d:in' ch-irr»^Ie st*'C 1'JX 
for inproTtfoaiis, 111. 

Aj>HisrrE St %lfP. w!:/en dsix on leue saj be denattd br, lAl. 
pccAlrr oa Ei^c arrt'rg before cxeeoiftia of inatrvBBit, 101. 



nurr e:at dLjCcafw, 135. 
li&biliiT of, f'3r res.fi xsd zz*ya coToiaafiB in leaae^ 



ADMmsnuLTOSs *: r 0:xvicr& cocTxt'^ propcrtj Tests in, -58. 
luacs br, 14, ±.:.^. 



Ai>TXSC^ Best patable cr, mode of reserrmdoB of, 83. i 

mstom of coaccrr »5 to. 111. 
when h hiat be discnii^ed for, 132. 

ADTA3kCES> bj tenant oo accoant of rent not da^ effect o^ 114. 

ACESTSy to execute leases bj deed, bow to be appoinfeed, 31. 
leases by, 31. 

mode of execntioo of, lli3. 
leases to, br principals, 41. 
pajment of rent to, 113k. 

effect of, as eridence of prrncipal^s titlc^ 130. 
nodce to quit g:iTen bj. ^0. 

Agistmext, cattk at, mar be diitzained, 144. 

Agbeement, 

for lease, 61-67. 

bow distinguished from lease, 44 — 17. 
effect of occupation under, 31. 

and parment of leni uoder, 53. 
bow to be made, 61. 
stamp datj upon, (>6. 

in what cases parol agreements aze enf oroeable» 62. 
part performance, 62. 
fraud, 64. 

agreement admitted and statute not insisted on, 64. 
rights of intended lessee under, 64. 
as to title, 64. 
as to corenants, 64. 
sums br waj of rent resenred upon. 111, 131. 
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AoBEEHENT — Continued, 
for \etae~-continued. 

remedies for breach of, 65. 
action for damages, 65. 
suit for specific performance, 65. 

AoBicuLTURAii FiXTUfiES, when removable by tenant, 295. 
form of consent of landlord to erection of, 295, n. (f ). 

notice by tenant of intention to remove, 296, n. (g). 

Alien, leases by or to, 13. 
enemies, leases by or to, 2. 

Altesations in lease, after execution, effect of, 104. 

Ambassadob, goods of, not distrainable, 143. 

Amends, tender of, before action for irregular distress, 181. 

Animals. ^S^^ Cattle. 

fera naturte cannot be distrained, 140. 
impounded, to be supplied with food and water, 161. 

Appobtionment op Rent, 
in respect of estate, 126. 

on grant or devise of part of reversion, 126. 
severance of reversion, 126. 
tenant's losing possession of part of premises, 126. 
in respect of time, 127. 
how made, 128. 

Appbaisement of distress, 167. 
who may appraise, 167. 
swearing appraisers, 168. 

form of appraiser's oath, 168, n. (q). 
memorandum of appraisement, 168. 

form of, 168, n. (r). 

stamp duty upon, 168. 
action for selling goods distrained without, 180. 

Appbaisebs, sale to, of goods distrained, 171. 

Appubtenanges, meaning of term, 76. 
to a house, what may pass as, 76. 
to land, what may pass as, 76. 

Abchbishops, leases by, 18. 

See CoBPOBATioNs, Ecclesiastical. 

Abbeab, when rent is in, 114, 132. 

Assignee, under bill of sale, use and disposal of produce by, 210. 
effect of acceptance of, as tenant by lessor, 250. 
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Assignee — continued. 

lights and liabilities of, 245. 
as against the lessor, 245. 
for rent, 245. 
npon covenants in lease, 245. 

covenants which nin '^ith land, 246. 
effect of re-assignment, 249. 

to whom it may be made, 249. 
as against lessee. 250. 
as to title, 261. 

Assignment of Lease, right to assign, where there is no express agree- 
ment, 240. 
oonstmction of covenant not to assign, 241. 
licence to assign, 242. 
how distinguished from underlease, 236. 
mode of making, 244. 

statutory requisites, 244. 

assignor may assign directly to himself and another, 245. 
effect of, 245—252. 

sums by way of rent reserved upon, 112, 132. 
upon death of lessee, 254. See Death. 

bankruptcy of lessee, 256. See Bankeuptct. 

Assigns, effect of naming, in covenants, 85, 246, 247. 

covenants which run with land only when assigns are named, 247. 

Attestation of leases by deed, 103. 
under powers to lease, 34. 

Attorney, lease to, by client, 44. 

Attornment of tenant, not necessaiy to conveyance, 117, 253. 
what amounts to, 129. 

Augtioneeb, goods in hands of, for sale, protected from distress^ 139. 

AwAT-GOiNG Crop, right to, 300. 

custom to leave in bams, effect of, 150. 

Bail, in ejectment, 313. 

Bailiff, to distrain, 152. 
warrant of distress, 152. 
form off 152, n. (z). 
indemnity to, 152. 
landlord's liability for acts of, 153. 
to give copy of charges to tenant, 175. 
tender of rent to, 154, 166. 
of county court, notice to, that rent is due, 185. 
farm, his authority to let, 31. 
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Bankbuptcy, 
of landlord, 

when it determinefi tenancy at will, 264. 
of tenant, 

remedy of landlord for rent upon, 185. 
distress after commencement of, 152, 186. 
when deemed to commence, 186, n, (c). 

trnstee may dispose of lease containing covenant against assign- 
ment, 241. 
option to call on landlord to grant lease, 
257. 
disclaim onerous lease, 257. 
proviso for reentry upon, 88. 

Beeb, agreements compelling lessees to purchase of lessors, 205. 

Bequest, of leaseholds, executor's assent to, 254. 
not breach of covenant not to assign, 241. 

Bill op Exchange, payment of rent by, 128, 132. 
Bishops, leases by, 15, 18. 
Bond, on replevin, 177. 

BOUNDABIES, obligation of tenant to keep up, 216. 
Bbokeb, to distrain, 152. See Bailiff. 
Bushes, property in, 218. 

Canoellation of Lease, does not operate as surrender, 281. 

Caebiages, at livery, may be distrained, 140. 

Cabbieb, goods in hands of, for conveyance, not distrainable, 140. 

Cattle, kept to consume produce sold by sheriff to be consumed on land, 
not distrainable, 142. 
when distrainable, 143. 

feeding on common, 145. 
at agistment, 144. 

seen on demised premises, by landlord coming to distrain, 146. 
distress of, where to be impounded, 160. 
supply of food and water to, 161, 162. 
sale under, 170. 
leases of, 258. 

rights and liabilities of lessee and lessor, 258. 

to whom cattle dying during term belong, 258. 

young produced during term belong, 259. 

Cattle-Plague Rate, ono-half of, may be deducted from rent, 223. 
F. Z 
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Cebtaintt, as to commencenieiit of lease, 79. 
as to dnmtion of lease, 81. 

amount of rent, 83, 131. 
zeqnisite in notice to qnit, 269. 

CS8TUI QUE Tbust, lease bj, to trustee, 44. 
wlien tenant at will to trustee, 52. 
mere] J agent of trostee, 52. 
notice to qnit br, 271. 

Cestui que Vie, proceedings for production of, 275. 

Chaettable Uses, leases to trustees for, 22. 

Chattels, 
leases of, 2. 

payments bj waj of rent reserred upon, 110. 

Cloveb, growing under standing com, not to be sold bj sheriff, 208. ] 

Coal, construction of coTcnants relating to, 122. 

Collateral Covenants, what are, 248. 
do not bind assignee, 248. 

Colleges, leases by, 22. 

Commencement of Lease, from what periods leases may be made to 
conmience, 79. 
construction of prorisions as to, 80. 
certainty as to, 80. 
from year to year, how to be ascertained, 266. 

COMMissiONEBS OF WooDS AND FORESTS, leases of CTOwn lands Tested 
in, 22. 

Committees of Lunatics, leases by, 7, 8. 
renewal of leases by, 8. 

Common, Bight of, lease of, 69. 

Common, Tenants in, to whom rent is payable upon lease by, 116. 
distress by, 137. 

Commons, leases of, by lords of manors, 29. 

Company, goods of, not distrainablc, after commencement of winding-ap, 
143. 

CoMPCLSORT Payments, when tenant may deduct from rent, 121. 

Condition, how created, 283. 
forfeiture for breach of, 283. 

Confidential Relation, leases to persons standing in, 43. 
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COKFIBMATION, of lease made daring infancy, 5. 
of lease made by tenant in tail, 28. 

of wife's freeholds not made under statates, 12. 
of leases by spiritoal corporations sole, 17. 
nnder powers, 82, 33. 

Ck>NSENT, by tenant, to landlord's remaining on premises to sell distress, 
172. 
form of, 172, n, (r). 
of landlord to erection of agricoltoral machinezy or buildings, 296. 
form of, 295, %. (f ). 

COKSIDEBATION, 

for a lease, 73. 

effect of mis-statement of, 95. 

CoKSTBUcnoN, of terms of description, 75. 
of exceptions and reserrations, 77. 
habendom, 79. 
reddendum, 88. 
powers of re-entry, 89 — 92. 

to resume possession of part of premises, 92, 93. 
stipnlations as to time of payment of rent, 112. 
coTenants generally, 86. 

relating to repairs, 191 — 197. 
against assignment, 241. 
prohibiting exercise of trades, 208. 
ioT qniet enjoyment, 232. 
relating to working of mines, 206. 

trading with particular persons, 205. 
to insure, 220. 
agreements relating to coulse of husbandry, 210 — 212. 

hay and straw, 212. 
manure, 213. 
trees, 218. 

payment of taxes, 226. 
underletting, 236. 
game, 261. 

CONTINUOUB BBEACH OP COVENANT, what is, 194, 222. 

effect of receipt of rent or other acknowledgment of tenancy, 287. 

Ck)NyiCT, property of. Tests in administrator, 258. 
leases of property of, by administrator, 14, 258. 

CoPABCENEBS, distress by one of seyeral, 136. 

CoFTHOLDS, leases of, 29. 
registration of, 105. 

z 2 



340 INDEX. 

Corn, 

distress of, 138. 

where to be impoanded, 169. 

not to be remoTed to damage of owner, 171. 

wben to be sold, 173. I 

•old bj sheriff to be ooDsomed on land, not liable to distress, 141. 
claimable as emblements^ 298. 

CORPOKA.TIONS, serrice of notice to quit apon, 272. 
leases by or to, how to be made, 14. 

effect of entry and payment of rent under yoid lease by, 14. 
ecclesiastical, 15. 

enabling statutes^ 15. 

leases by, not in pnrsnanoe of stafeates, 17. 

restraining statutes, 1& 

renewal of leases by, 20. « 

stamps upon leases by, 100. I 

leases to, 21. 
municipal, leases by, 21. 
the crown, leases by, 22. 

COBBE8FONDENCE, leases by, 72, 101. 

Costs, of lease and counterpart, by whom to be borne, 106. 
of distress, 173. 

for rent under 20/., 173. 
scale of charges, 174. 
remedy for excessive charges, 174. 
for rent abore 201^ 169, 174. 
bailiff to give copy of charges, 175. 

COUNTEBPABT, by whom executed andi:ept, 102. 
costs of, by whom to be borne, 106. 
presnmptiye evidence of execution of lease, 102. 
denoting stamp, 102. 

Couimr CouBT, registrar grants replevins, 176. 
action of replevin in, 177. 
proceedings in, for recovery of possession after expiratian of tenancy, 

310. 
when action of ejectment may be brought in, 315. 
iBuit in, to enforce performance of parol agreement for lease, 62. 

CouNTT Rates, construction of covenants relating to, 226, 227. 

CouBSE OF HusBAKDBT, construction of agreements relating to, 210. 

Covenant, action of, for rent, 189. 

COTENANTS, 84. 

construction of, generally, 86. 
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Covenants — continued. 
uflilal, 65, 85. 

dependent or independent,. 87. 
joint or seTeraJ, 87. 
collateral, 248. 
where thej mn with the land, 246—248. 

where "assigns" are not mentioned, 246. 

are mentioned, 247. 
covenants which do not ran with land, 248. 
implied, 74, 83, 229. 
express, 84. 

for payment of rei^ 85. 

farms of, 320,^26, 326, 329. 
to repair, constmction of, 191. 
forms of, 320, 326, 326, 330. 
no relief in equity for forfeiture on breach of, 291.. 
to put into repair, construction of, 193. 
to leave in repair, construction of, 194. 

forins of 323, 326, 327. 
conditional, to repair, construction of, 195. 
to repair after notice, 194. 

forms of 322, 325, 327, 330. 
to jmut, form of 321, 326. 
prohibiting exercise of trades, 203. 
forms of 322, 325, 327. 
relating to working of mines, 206. 

trading with particular persons, 205. 
cultivation of land, 210—2^4. 
to insure against fire, 220. 

forms of 321, 326. 
to pay taxes, 226. 

fi^rms of 320, 325, 326, 329. 

for quiet enjoyment, 232. 

forms of 324, 326, 328, 331. 
relating to underletting, 236. , 

not to assign without licence, 241. 

forms of, 822, 325, 327, 330. 

no relief in equity on forfeiture for breach of, 291. 
to indemnify lessee on assignment of lease, 250. 

Cbops, what, claimable as emblements, 298. 

• growing, distress on, 138. See Ghowing Ceops. 
away-going, 300. 

Crown, leases by, 22. 

where rent reserved upon, is payable, 115. 
no tenancy at sufferance against, 50. 
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Cultivation of Land, 

obligations of tenant, where there is no express agreement^ 207. 
as to hnsbandlike cnltiration, 207. 

implied obligation to cnltiyate according to enstom, 207. 
as to expenditure of produce on demised premises, 208. 
obligations of tenant where there is an express agreement^ 209. 
proTisions in case of execution, 209. 

construction of agreements relating to conrse of hnsbandry, 210. 

hay and straw, 212. 
mannre, 213. 
CuBTEST, Tesajxt BY, leases bj, 10. 

CusTODT OF Law, goods in, cannot be distnfeed, 14U 

Custody of Lease, who is entitled to, 105. 

Custom, evidence of, when admitted to explain lease, 70. 
as to rent becoming due in advance, 112. 
as to what trees are timber, 217. 
as to meaning of "Lady-day,'' 113. 
as to length of notice requisite to determine tenancy from year to year, 

266. 
to leave away-going crops in bams, effect of, 150. 
as to removal of articles erected by tenant, 296. 
away-going crops, 300. 
compensation for tillages, 301. 
implied obligation of agricultural tenant to cultivate according to, 

207. 
excluded by express agreement inconsistent with it, 208, 300. 

Damaoe Feasant, cattle distrained, not distrainable for rent» 141. 

Damages, in replevin, 176. 

on action for illegal distress, 179. 

circumstances of mitigation, 179. 
on action for irregular distress, 181. 

use and occupi^on, 188. 

breach of covenant to repair, 197. 

for quiet enjoyment, 234. 
court of chancery may award, 66. 

Date of lease by deed, 73. 

Dean and Chapteb, leases by, 18. 

Death, of lessor, 263. 
of lessee, 254. 

liability of executor for rent and upon the covenants, 264. 
of landlord or tenant at will, effect of, 264. 
eeitui que tie not produced, to be taken to be dead, 276. 
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Deductions from Bent, property tax, 119. 
land tax, 120. 
sewers' rate, 120. 
tithe rent-charge, 120. 
rent dne to original landlord, 121. 
other compnlsory payments, 121. 

permitted bj mistake, effect of, 122. 

« 

Deed, when leases mnst be made by, 68, 69. 

execution and attestation of leases by, 102, 103. 

Delivebt of Deed, mode of, 103. 

Demand, of rent before distress, 153. 

of rent not necessarily waiver of notice to quit, 273. 

dne after forfeiture, when waiyer of forfeiture, 287. 
under proviso for re-entry on non-payment of, 284. 
how and when to be made, 284. 
where to be made, 285. 

when writ in ejectment may stand in place of, 285. 
of possession, or double value, 303. I'orm of, 303, n, (d). 

Demise, implied covenant for quiet enjoyment under, 74, 229. 

Deposit of lease as security, not a breach of covenant against assignment, 

241. 
liability of depositee, 245. 

Deserted Premises, proceedings before justices for recovery of, 310. 

Determination of Lease, when distress may be made after, 149. 
modes of, applicable to particular kinds of tenancy, 262 — 277. 
determination of tenancy by sufferance, 262. 

at will, 263. 
from year to year, 265. 
for optional term, 275. 
for life, 276. 
modes of, generally applicable, 277 — ^291. 
merger, 277. * 

surrender, 278. 
forfeiture, 283. 

Dignities cannot be granted for years, 2. 

Disability, restrictions arising from, 2. 

Disclaimer, 
verbal, 274. 

what expressions amount to, 274. 
by matter of record, &c., 283. 
of onerous lease, by trustee of bankrupt, 257. 



344 INDEX. 

DiSTBEsa FOB Rent, 

requisites to, 131 — 144. 

certain and proper rent, 131, 175. 

remedy of tenant when no rent is dne, 178. 
rent in arrear, 132. 

reversion in person distraining, 132 — 137, 175. 
who may distrain, 

mortgagor, onder lease bj him after mortgage, 116, 139L 

before mortgage, 133. 
mortgagee, under lease by mortgagor after mortgage, 133. 

before mortgage, 133. 
receiyers, 134. 
hnsband, 134. 

execntors and administrators, 135. 
joint-tenants, 136. 
tenants in common, 137. 

from year to year, 136. 
at will, 136. 
goods liable to be distrained, 137—144. 

goods on premises belonging to third persons, 137. 
com or hay, 138. See Corn. 
growing crops, 138. See Growing Crops. 
property privileged from distress, 138 — 143. 
fixtures, 138. 
title deeds and keys, 139. 
things sent to trader, 139. 
wild animals, 140. 
things in actual use, 140. 
perishable goods, 141. 
goods in custody of law, 141. 
produce sold by sheriff subject to agreement to consume 

on land, 141. 
frames and materials entrusted to workmen, 142. 
goods of ambassador, 143. 
effects of company being wound up, 143. 
property conditionally privileged, 143. 
implements of trade, 143. 
cattle and sheep, 143. 
effect of seizing goods privileged from distress, 175. 
where to be made, 
general mle, 144. 

exceptions, 145 — 149, 

stock feeding on common, 145. 
cattle seen by landlord on premises, 145. 
fraudulent removal, 145. 
effect of seizing goods not upon the demised promises, 175. 
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Distress fob Ussr^eontinusd. 
when to be made, 149. 

distress after determination of lease, 149. 

time within which distress for rent^^harge may be made, 150. 

rent maj be made, 151. 
time of daj at which distress mnst be made, 150. 
postponement of right to distrain, 150. 
amonnt for which it may be made, 151. 
six years' arrears only recoTerable, 151. 
distress for more rent than is dne, 151. 
distress after bankruptcy, 152, 186. 
mode of making, 152. 

warrant of distress, 152. See Wabhant. 

landlord's liability for acts of bailiff, 153. 
.demand of rent, 153. See Demand. 
effect of tender of rent before seizure, 154. See Tendeb. 

after seizure, bnt before impounding, 158, 

166. 
after impounding, 166. 
how entry may be lawfully made, 154 — 156. See Ektby. 
seizure, 156. 

impounding, 158 — 168. See Impoukdino. 
abandonment of distress, 168, 164. 
rescue or poundbreach, 163. 
requisites to sale under, 164. 

inventory and notice, 164, 180. 
farms of, 164, n. (t). 
how to be serred, 165. 
appraisement, 167, 180. See Appbaisemekt. 
form of, 168, n. (q). 
stamps upon, 168. 
sale under, 169—173. See Sale. 
costs of, 173. See Costs. 
remedies for illegal, 175—180. 
remedy for irregular, 180. 
excessiTe, 157. 

« 

when waiver of forfeiture, 286. 

notice to quit, 273. 

Ditches, ownership of, 215. 

DOOB, outer, when it may be broken open to distrain, 146, 155. 
inner, may be broken open, if outer door is open, 154. 

Double Rent, 

action or distress for, 304. 

when it ceases to be payable, 305. 
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Double Value, 
action for, 302. 

forms of notice by landlord, 808, n. (d). 
when acceptance of rent operates as wairer of, 804. 
no distress for, 181, n. (p). 

DoWEB, tenant in, leases bj, 10. 

DucHT OF CoBNWALL, leases of lands belonging to, 22. 

DuCHT OF Lancabteb, leases of lands belonging to, 22. 

Duplicate of Lease, 102. 
stamps npon, 102. 

DuBATiON OF Leases, certainty as to, 81. 

Ecclesiastical Cobpobatioks, 
leases by, 15—20. 

stamps npon, 100. 
leases to, 21. See Gobpobations, Ecclesiastical. 

Ejectment, 

action of, 818. 

may be brought before entry, 108. 

for non-payment of rent, 286. 

jnry to find yerdict for mesne profits, 314. 

tenant knowing of writ in, to giye notice to landlord, 315. 

when it may be brought in county court, 315. 

Emblements, by what tenants claimable, 298. 
on what eyents, 298. 
of what crops, 298. 
entry to cut and cany away, 299. 

provision as to tenant at rack rent of landlord entitied for uncertain 
interest, 299. 

Endowment of See, leases of lands assigned as, 19. 

Enbolment of leases by tenants in tail, where necessaiy, 27. 

Entbt, 

by tenant, effect of, 106^108. 
under agreement for lease, 61. 
void lease, 51. 
purchase agreement, 61. 
parol agreement for lease, 63. 
nature of lessee's interest until, 107. 
on different parts of premises at different times, 268. 
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Entbt — continued, 

hy tenant — coiUinued. 

neoeflsary to enable him to maintain trespass, 107. 

landlord to maintain use and occupation 
against him, 108. 
bj execntor or administrator of tenant, effect of, 255. 
by landlord, to repair, 197. 
to distrain, 154 — 156. 

in case of frandolent removal, 146. 
when outer door maj be broken open, 146, 155. 
constmctive entry, 155. 
effect of unlawful entry, 155, 175. 
at end of tenancy, to recover possession, 305. 
where premises are abandoned, 305. 

locked up, 305. 
tenant is in poflsessiony 006. 

Eqititt, courts of, 

application to, for specific performance of agreement for lease, 65. 

injunction against waste, 200. 
relief against f or&iture, 288. 

Ebbob in notice to quit, 269. 

EscBOW, delivery of deed as, 103. 

Estoppel, leases by, 42, 43. 

on reservation of rent to stranger to reversion, 112. 
reversion by, sufficient to support distress, 182. 
tenant estopped from disputing title of landlord, 42. 
may show that it has expired, 42. 

ESTOYEBS, right to, 218. 

Eviction, 

of tenant by landlord, what acts constitute, 230. 
effect of, 126, 231. 
from part of premises, 126. 
by title paramount, apportionment of rent upon, 126. 

Eyidencb, extrinsic or verbal, when admissible to explain lease, 69 — ^71. 
terms upon which unstamped instruments are received in, 94. 

Exception, how it differs from reservation, 77. 
construction of, 77. 
timber, 78. 

form of, 329. 
minerals, 79. 

form of, 329. 
liberty to tenant to kill rabbits, 261. See Hesebyation. 
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Excessive Disteess, what seiznne is excessive, 157. 
tenant's remedj for, 157. 

Execution against Tenant, landlord's remedy for rent npon, IBl^ 
185. 
dnty of sheriff, 182. 

form of notice to sheriff, 183, n. (n). 
nnder process of comity comrt, remedies for rent npon, 184. 
straw, tnmips or mannre taken nnder, not to be sold off, 209. 
hay, grass, 8pc. not to be sold off, contrary to covenants, 209. 
tenant to give notice of covenants to sheriff, 209. 
sheriff to give notice of seizure of produce to landlord, 209. 
goods taken in, cannot generally be distrained, 141. 
growing crops seized nnder, liable to distress for sobseqaent rent, 184. 

EXECXTTION OF LEASES, by deed, 102. 
nnder powers of leasing, 94. 
by agents, 108. 
effect of non-execntion by lessor, 103. 

alterations in lease after execution, 104. 

Executors, leases by, 30. 

of lessor, when they may sne upon corenant broken in his lifetime, 253. 

distrain, 135, 136. 
of lessee, their liability for rent and upon covenants, 254. 
assent o^ to specific bequest of lease, 254. 

Expenses, of lease, 106. See Costs. 

Extrinsic Evidence, when admissible, 69—71. 

Factobs, goods in hands of, for sale, privileged from distress, 139. 
Fallows, not exhausted, compensation for, 300. 
False Demonsteation, what it is, 74. 

Farm, 

meaning of term, 75. 
form of lease of, 328. 

Farming Buildings, meaning of term, 75. 

Feme Covert. See Married Women. 
renewal of leases to, 6, 12. 
renewal of leases by, 6, 12. 

Fences, 

liability to repair, where there is no express nqjecment, 214, 215. 
obligationB of t^'nants for life or years, 214. 

from year to year or at will, 215. 
ownership of, 215. 
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Febjb "Satxtrm, animals, cannot be distrained, 140. 

FiBE, payment of rent after destniction of premises by, 124. 

liability of lessee nnder covenant to repair, on injury by, 192. 

accidental, liability of tenant for, 190. 

insorance office may lay ont insurance money in rebnilding, 222. 

Fitness fob Use intended, 

no implied contract as to, on lease of unfurnished house, 202. 

of land, 202. 

FiXTTTBES, what articles are, 138—139, 292. 
cannot be distrained, 138. 

belong:ing to landlord, remedy where taken by sheriff in execution, 181. 
ownership of, 293. 

where there is no express agreement, 293. 

fixtures erected before commencement of tenancy, 293. 

by landlord during tenancy, 293. 
by tenant during tenancy, 293. 
ornamental and useful articles, 294. 
trade fixtures, 294. 
agricultural fixtures, 295. 
within what time removable, 296. 
where there is an express agreement, 297. 

effect of covenant to keep and leave in repair erections and 
improvements, 297, 

Food, supply of, to animals impounded, 161. 

FOBCIBLE Entby, lawful possession may be acquired by, 300. 
indictment for, 306, 

FOBFEITTTBE, of land brought into mortmain, 1.5. 
by disclaimer, 283. 

acts amounting to, 283. 
on breach of conditions annexed to grants, 283. 
under proviso for re-entiy, 284. 
construction of, 89 — 92. 
by whom lease may be determined under, 284. 
for non-payment of rent, 284. 
demand of rent, 284. 

when writ in ejectment may stand in place of, 285. 
waiver of, 286. 

acts amounting to, 286 — 287. See Waiveb. 
effect of, restricted to breach to which it specially relates, 287. 
relief against, 288. 

for non-payment of rent, 288, 290. 

breach of covenant to insure, 289, 290. 
breaches of covenant for which courts of equity will not rcUcvc, 290. 
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FosJifl^ varnmt ci Sstatm, 152, «. (z)l 

iawtBkarj of goods diataiuiifd, 16^, «. (t). 
notice of distress^ 165, n. (t). 
iqypniser^ oftdi, 168^ ». (q). 
mcmorandiiin of appnuaer's oath, 168, n. (q). 

appnusement, 168, «. (r). 
ooDsent of landkni to erection of agricaltiiZBl bmldiiigs, &c^ 

«.(£). 
notice hj tenant of intention to lemore ag;ricaltazal iNiilding^ &c^ 
296,ii.(g). 
to quit giTen bj landlord, 26^ «. (g). 

tenant, 270, ». (g). 
to determine tenancj for optional terms of years, 275, «. (c). 
to tenant holding orer, to paj double Talne, 903, n. (d). 
to tenant of intention to | M ro c e e d before jostices^ 307, «. (jX 
of leases, 317—331. 

short statute^, 317. 

statutory form, suitable for small house, 324. 
of house, 325. 
farm, 328. 

FOSTHWITH, to put premises into repair, constnictioa of eorenant, 193. 

Fon]MX>UBSE Ststem, meaning of covenant to farm on, 210. 

Fkame, entrusted to workman, not distrainable by his landlard, 142. 

Fraud, parol agreements for leases enforceable on ground of, 64. 

Fraudulent Remotal, 

of goods to SToid a distress, landlord's remedy upon, 145—149. 
what constitutes, 148. 
penalty on person assisting in, 147. 
requisites to proceedings under statute, 148. 

FuBHiSHED House, breach of condition that it is fit for habitation, 202. 

Furnished Lodoincw, rent of, may be distrained for, 110. 

Furniture, distrained for rent, where it may be impounded, 159. 

Game, statutory proTisions as to, 259. 

construction of demise or reserration of right of shooting, 260. 

farm of reservatioH, 329. 
fq[)ecial agreements relating to, 261. 

GOOD8, leases of, 2. 

Grant of Reversion, remedies of grantees and lessees upon, 252. 

gnntee may avail himself of notice to quit given by preceding owner, 
271. 
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Greenhouse, when remoyable by tenant, 293, 295. 

Gbowino Chops, 
distress of, 138. 

where to be impounded, 160. 

effect of tender before they are gathered, 166. 

appraisement of, 168. 

when to be sold, 173. 
seized and sold nnder execution, liable for sabseqnent rent, 141, 184. 

GUABDIAKS, leases to, by wards, 44. 

Habendum, from what time it takes effect, 80. 

certainty as to commencement and dnration of lease, 80, 81. 

for years, form and construction of, 79. 

from year to year, form and construction of, 81. 

foTiM of, 326, 329. 
for life, form and construction of, 81. 

Habitation, condition that house is fit for, what is breach of, 202. 

Hat, taken in execution, not to be sold off contrary to covenants, 209. 
construction of agreements relating to, 212. 
distress of, 138. 

where to be impounded, 159. 

sale on condition that purchaser shall consume on premises, 171. 

Hedoe, destruction of quickset, waste, 198. 

where none between adjoining fields, obligations of occupiers, 215. 
ownership of, 216. 

Holding oyeb, and payment of rent, effect of, 54. 
pending treaty for new lease, 51. 
by under-tenant, 302. 

co-tenant, 302. 
landlord's remedies against tenant, 802—305. 

HoNOUBS, cannot be granted for years, 2. 

Hobses, when distrainable, 143. 

at livery, may be distrained, 140. 

House, unfurnished, no implied contract by lessor that it is fit for habi- 
tation, 202. 
what the term may comprehend, 75. 
what may pass as appurtenant to, 76. 
forms of lease of 324, 325. 

Hunt, grant of leave to, docs not give grantee liberty of shooting, 261. 
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IIlTBBAND, leases by, 10. 

IIUSBANDLIKB CULTIVATION, what is to bc considcFcd as, 207, 211. 

Illegal Distbess, what is, 150, 154, 155, 175. 
remedies for, 175. 
rescue, 175. 
repleyin, 176. 

action of trespass where no rent is dae, 178. 
in metropolitan police district, 179. 

Illegal or Immoral Pubposes, rent or damages not reooTorable 
under leases for, 200. 

Implements of Trade, distress of, 140, 143. 

Implied Covenants, 

upon the word " demise," 74, 229. 

words " yielding and paying," 83. 

Impounding, charge for, in pablic pound, 174. 
of distress, 158. 

what oonstitates, 158. 
on the premises, 158. 
of fnmitnre, 159. 

com, straw, or hay, 159. 
growing crops, 160. 
cattle, 160. 

supply of food and water to, 161. 
goods impounded not to be used, 162. 
injuiy to goods impounded, 162. 
abandonment of distress, 163. 
rescue or poundbreach, 163. 

Incoming Tenant, liability of, to pay for tillages, 801. 

Inconsistent Relation, creation of, implied surrender, 281. 

Incobpobeal Hebeditaments, 
lease of, 2. 

how to be made, 69. 

payments reserred upon, by way of rent, 110. 

Incumbent, leases of glebe by, 16. 
leases to, 21. 

Indefinite Grant, effect of, 59. 

Indefinite Letting, effect of, 52, 81. 

Indemnttt, coYenants of, upon assignment of leases, 250. 
to bailiff on distress^ 152. 
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Infants, 

leases bj, 2. 

bj direction of Court of Chancery, 2. 

of settled estates, 4. 

not in pnrsnance of statutes, 4. 

confirmation of, 5. 

renewal of, 6. 

disaffirmance of, 4. 
leases to, 5. 

renewal of, 6. 

bj person jointly interested with infant, 44. 

Injunction, to restrain waste, 200. 

Inn, goods of gnests at, not distrainable, 140. 

Inspection of Lease, by lessee, 106. 

Insubance, 

construction of general covenant to insure and keep insured, 220. 

covenants to insure in names of specified persons, 221. 
formi of, 321, 326. 
what covenants to insure ran with the land, 223, n, (d), 247. 
statutory provisions in case of fire, 222. 

lessor to have benefit of insurance not in conformity with cove- 
nant, 222. 
insurance money may be laid out in rebuilding, 222. 
relief against forfeiture for breach of covenant to insure, 289. 

Intended Lessee, rights of, under agreement for lease, 64. 

Intebesse Termini, what it is, 107. 

how and when it may be perfected, 107. 
nature of lessee's interest before entry, 107. 

Interest, on rent, effect of agreement to take, 129. 
in land, within sect 4 of Statute of Frauds, 61. 

Intoxication, lease made by person in state of, 44. 

Invbntoey, 

under distress, 164. 
form of 164, n, (t). 

lEBEQULAB DiSTBESS, 

when distress is irregular, 170, 171, 180. 
action for, 180. 

tenant not to recover if tender of amends is made, 181. 

not maintainable without proof of actual damage, 181. 

measure of damages in, 181. 

F. A A 
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Joint Tenants, 

leases hjf 30l : 

to whom rent resenred in, is payable, 116. 

effect of severance of reyersion, 136. 
distress by, 136. 
notice to qnit by one on behalf of others, 271. 

JUSTICTES, 

proceedings before, for recovery of small tenements, 306. 

deserted premises, 310. 
metropolitan police magistrates, on wrongful dis- 
tress, 179. 

Keys, demand of by landlord, determines tenancy at will, 263. 

detention of, not necessarily waiver of notice to qnit, 273. J 

delivery and acceptance of, implied sorrender, 279. 1 

what is evidence of acceptance of, 280. 

I 

Lady Day, cnstom as to meaning of, 113. 

Land, meaning of term, 75. 

covenants which run with, 246. 

no implied contract on lease of, that it is fit for nse intended, 202. 

Landlord, goods distrained cannot be sold to, 171. 
obligations of, as to repairs, 190. 
notice to, of want of repair, 197. 
entry by, to execute repairs, 197. 

letting premises in dangerous condition, liability for, 191. 
how far bound to disclose to intending lessee condition of premises, 
202. 

Land Tax, tenant liable to pay, under reservation of net rent, 84. , 

when it may be deducted from rent, 120, 223. 
construction of covenants relating to, 228. 

Latent Ambigxhty, what it is, 70. 

« 

Leases, of what kinds of property may be made, 1, 2. 
persons capable of making and taking, 2 — 44. 
how to be made, 67. 

when deed is necessary, 68. 

effect of unsealed lease for more than three years, 68. 
of incorporeal hereditaments, 69. 

how to be made, 69. 
form and construction of, 71 — 93. 
by com^spondcnce, 72. 
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Leases - continued, 

form and constmction of — continued, 
ordinaTj form, 72 — 98. 
premises, 78. 
date, 73. 
recitals, 78. 
consideratioii, 73. 
operatiye words, 74. 
parcels, 74. 
habendnm, 79 — 82. See Habendum. 
reddendum, 82 — 84. See Reddendum. 
coYcnants, 84—88. See Covenants. 
proviso for re-entry, 88—92. See Peoviso fob Re-entby. 
power to resume possession of part of premises, 92, 93. 
stamps upon, 93 — 101. See Stamps. 
matters relating to completion of, 102 — 108. 
execution, 102. See Execution. 
attestation, 103. 
registration, 105. 
custody of lease, 105. 
costs of lease, 106. 
entry of lessee, 106. See Entbt. 

Lessee, cannot rid himself of liability under covenants by assigning 
lease, 250. 
deemed surety to lessor for assignee, 250, 251. 

Lessob, effect of non-execution of lease by, 103. 
Level, meaning of, in mining lease, 71. 

Liability, 

of lessee for breaches of covenant, when it commences, 80, 195. 

cannot rid himself of, by assigning lease, 250. 
of landlord for acts of bailiff employed by him to distrain, 153. 
of executors or administrators of lessee, 254. 

Licence, how distinguished from lease, 47. 
sums reserved by way of rent upon. 111. 
by lord of manor, to lease, 29. 
to assign, 242. 

/<ww of, 242f n. (g). 

duty of vendor to procure, 242. 

effect of, restrained to assignment, &c. actually authorized, 243. 
verbal, to quit, not of itself a surrender, 280. 
to take away fixtures, 297. 

Life, 

leases for, 59, 72. 

different kinds of, 59. 

A A 2 



Life — eontin med. 

leases for — continiied. 
detenninsble, 69. 
how made, 72. 
consCmctioii of, 82. 
to commeDcs in ftittiro, 61. 

prodaction of peraons for wbo« Ut«s Mtatca are held, 275. 
tenant for, 10, 28. 

of settled estates, leases b;, 10, 28. 
leases hj, not in pannance of statnte, 28. 
obligadons of , as to repaira, 190. 
fences, 211. 
liabili^ of, for waste, 200. 
claim of representatives of, to emblraDeate, 298. 
LDfTTATioN, Statutes of, 

time withiD which distress for rent-charge may be made, 160. 
rent may be made, 151. 
action for rent m^ be bronght, 18T, 188. 
IJOUIDiTiOS BT Akrangembkt, remedy by landlwd for rent npoo, 187- 
LlTEBS OF SEtStS, on leases for lires, 72, 81. 
Lite Stoce, leans of, 2, 2 J8. 

Jx>CEBi>-up FSEIUSGS, entry npoD, b; landlonl, on expiration of leue, 

80o. 
LODOES, may remore goods befcie distress, 118. 

sale of bis goods, onder distress for rent doe by tenant, 170. 
LoDOiNaB, rent for fnmished, how recoverable, 1 10. 

length of notice required to determine monthly or weekly lenaocy, &65. 

LoOHB, entrosted to workmen, not distrainable by tbeir landlord^ 142. 



LUKATICS, leases by, 8. 

leases by their committees, 7. 

of their settled estates, 8. 
renewal of leases to them, 8. 
by them, 7. 
asagnments of leases to which they are entitled, 210, n. (q). 

Uachikest erected by tenant, when removable by him, 291. 
•gricnltnral, when removable by tenant, 29G. 



Makdke, conatmction of agreements relating to, 213. 
taken noder execution, not to be sold off, 209. 
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Mabried Women, 
leases by, 9. 

when they may demise alone, 9. 

by deed acknowledged, 9. 

not in pnrsuance of statates, 11. 

of settled estates, 11. 

of leaseholds, 12. 

renewal of, 12. 

distress for arrears of rent dne under, 135. 
leases to, 12. 

renewal of, 6, 12. 

authority of, as agents of their husbands, 116. 

seryioe of notice to quit upon, 271. 

Materials entrusted to workman, not distrainable by his landlord, 142. 
sent to manufacturer to be worked up, not distrainable, 139. 

Mebgee, where it occurs, 277. 

Messuage, meaning of term, 75. 

Metbopolitak Police District, remedy for wrongful distresses in, 
179. 

Milch Cows, when impounded, may be milked by person distraining, 
162. 

Minerals, construction of exception of, 79. 

Mines, leases of, belonging to lunatics, 7. 

construction of covenants in leases of, 122, 206, 233. 
what may be worked, under lease of land, 198. 

Mistake, effect of payment of rent by, 117. 

deductions from rent permitted by, 122. 
in notice to quit, 269. 

Mode of using Premises, 

where there is no express agreement, 200. 
illegal or immoral purposes, 200. 
fitness of premises for use intended, 201. 
on demise of unfurnished house, 202. 
furnished house, 202. 
land, 202. 
where there is an express agreement, 202. 

construction of contracts relating to exercise of trades, 202, 203. 

Monthly Tenancy, notice required to determine, 265. 
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** MOBE OB Less," meaning of tenn, 77. 

MoBTGAGEE, leases bj, 41. 

leases to, bj mortgagor, 44. 

effect of notice bj, to tenant mider lease made before mortgage, 116> 
133. 

distress bj, for rent dne nnder lease made by mortgagor before m<»t- 
gage, 133. 

distress by, for rent due mider lease made by mortgagor after mort- 
gage, 133. 

MOBTOAGOB, 

leases by, before the mortgage, 41. 

to whom rent reserved in, is payable, 116. 
leases by, after the mortgage, 41. 

to whom rent reserved in, is payable, 116. 

distress for rent reserved in, 133. 

MoBTMAiK Acts, what leases to corporations are within, 15. 

Nbgessabies^ where demised premises are, infant lessee liable for rent, 6. 
Net Rent, meaning of term, 84. 

Notice, nnderlessee deemed to have, of covenants in original lease, 238. 
by mortgagee to tenant of mortgagor, 116, 133. 
by landlord to sheriff npon execution against tenant, 183. 

form of, 183, «. (n). 
to landlord, of want of repairs, 197. 
of distress iot rent, 164. 

form of 164, n. (t). 

landlord not bonnd by cause of taking mentioned in, 164. 

effect of want of, 165. 

action for want of, 180. 

how to be served, 165. 
to determine tenancy for optional term of years, 275. 

form of 275, n. (c). 
of tenant's intention to remove agricnltnral buildings, &c, 296. 

form of 296, n. (g). 
to tenant holding over, to pay doable valne, 303, n. (d). 
of intention to proceed before justices for recovery of possession, 306. 

form of, 307, n. (y). 

Notice to Quit, 

length of, where there is no express agreement, 265. 

in quarterly, monthly or weekly tenancy, 265. 

where there is an express agreement, 266. 
period Mrith reference to which notice must be given, 206. 

admissions by tenant, 267. 
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Notice to Quit — continusd, 

period with reference to which notice must be giyen— -{7<m^inu«4^. 
where tenant has held over, 267. 

entered under void lease, 268. 

in middle of quarter, 268. 
on different parts of premises at dif- 
ferent times, 268. 
how notice mnst be expressed, 269. 

forms of notice f 269, n. (g). 
notice to qnit part only of premises leased together, 269. 
by whom, may be given, 270. 
how to be seired, 271. 
waiver of, 272. See Waiveb. 

Nuisance, liability of landlord, letting premises in such a state as to con- 
stitnte, 191. 

NuBSEBTMEN may remove trees and hothouses, 295 

Oatk, form of appraiser's, 168, ». (q). 

Occupation by tenant, effect of, 106—108. See Entry. 

Offices, leases of, 2. 
Opebative Wobdb, in a lease, 74. 

Option, 

to determine lease, 68, 275. 

by whom exercisable, 275. 

form of notice, 275, n. (c). 

to purchase demised premises, effect of, on stamp, 97. 
to take further term, 68. 

when it may be exercised, 69. 

passes to trustee in bankruptcy, 257. 

Obnament, articles of, removable by tenant, 294. 

Outgoing Tenant, 

compensation to, for away-going crops, 800. 

tillages, 300. 
straw and mannre, 212, 213. 

Oyebplus on sale of goods distrained, 169. 

Fabcels, of a lease, 74. 

in agricultural leases, 74. 

legal meaning of terms of description, 76» 

Part Pebpoemance, 
of parol agreement, 62. 

acts which amount to, 63. 

\ 
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t 

PAWNBROKER; articles pledged with, not distrdiiiabley liO. 

Payment of Rent, 128. 

to person not entitled to it, 117. 

after destruction of premises by fire, 124. 

flood or enemy, 1 25. 
where premises are nnfit for nse or habitation, 125. 

on non-repair by landlord, 125. i 

to a third person, by tenant for years, not a forfeiture, 283. < 

by bill or note, 128, 132. .] 

nnder agreement for lease, or void lease, 53. jj 

by tenant holding oyer, 5i. 

Penal Rent, no stamp duty chargeable npon, 100. 

constmction of reserration of, 118. , 

no relief in equity from, 118. * 

how long payable, 118. I 

distress for, 132. A 

Pensions, assignments of, 2. * i 

Perishable Goods cannot be distrained, 141. 

Permissive Waste, what constitutes, 199. 

Poor Rate, 

when it may be deducted from rent, 224. 

overseers may agree with owner to pay poor rates, 224, n. (h). 
owners may be rated, 224, n. (i). 

Possession, person letting premises agrees to give, 229. 
tenant's obligation to give, at end of lease, 301. 

when landlord may refuse to accept, 302. 
landlord's remedies for recoyering, 302. 
indirect, 302. 

action for double yalue, 302. 
action or distress for double rent, 304. 
direct, 305. 
entry, 305. 
proceedings before justices, 306. 

for recovery of small tenements, 306. 
deserted premises, 310. 
proceedings in the county court, 310. 

where tenant holds over after expiration of term, 310. 
where half-year's rent is in arrear and landlord has right 
tore-en^r, 311. 
action of ejectment, 313. 

Post, remittance of rent by, 129. 
sending of notice to quit by, 272. 
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PosTPONBMEirr of right lo distrain, 150. 

Potatoes may be claimed as emblements^ 298. 

Found, person distraining liable for injury to animals occasioned by bad 
condition of, 162. 
charge for impounding in, 174. 

P0X7in>BBBA0H, remedy for, 163. 

POWEBS, 

to resnme possession of part of premises, 92. 
construction of, 92 — 93. 

PowEBS OF Leasing, leases under, 31—34. 
vested in lunatic, how exercised, 7. 
leases by married women in pursuance of, 9. 
relief on defective execution of, 32. 

Pbemises, in a lease, 73. 

Pbeyious Mode of Enjoyment, evidence of, to explain lease, 71. 

Pboduce, 

sold by sheriff to be consumed on land, 209. 

not distrainable, 141. 
use and disposal of, by purchaser, 210. 

Pbomissoey Note, payment of rent by, 128, 132. 

Pbopeett, capable of being let, 1. 
in goods distrained, 171. 

Pbopeett Tax, when it may be deducted from rent, 119, 223. 
agreements relating to, 225. 

for payment of rrait, vrlthout deducting, are void, 225. 

Pbopobal for a lease, 44. 

Pbostitution, leases for purposes of, 201. 

Peoviso fob Re-entby, 
how framed, 88. 

forms of, 323, 328, 331. 
to whom right of re-entry should be reserved, 88. 
construction of, 89 — 92. 
by whom lease may be determined under,' 284. 
for non-payment of rent, 284. 

demand of rent, 284. 
on bankruptcy of lessee, 88. 

on severance of reversion, assignees of each part to be entitled to 
benefit of, 253. 

PuBCHASE Agbeement, effect of occupation under, 61. 
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QUABKIES, reseiTation of, 79, 218. 

QuABTEBLT TENA17CY, what constitates quarterly resenration of rem, 
112. 
loDgth of notice required to determine, 265. 

Quiet Enjoyment, 

implied contract for, 229. 

on word "demise," 74, 229. 

duration of, 229. 

how qualified or restrained, 230. 

to what wrongful entry limited, 230. 

what constitutes eriction, 230. 
construction of ordinary covenant for, 232. 

in lease of right of shooting and sporting over farm, 232. 
stream of water, 232. 
construction of general covenant for, 233. 
special covenants for, 233. 
damages on breach of covenant for, 234. 
covenant for, runs with land, 247. 

form of covenant for f 324. 

Quitting, terms of, 292. 

Babbits, right of tenant to shoot, 79, 260. 

lessee of right of shooting, has no right to bring on to farm, 260. 

Bates, by whom payable, 223, 226^228. 

Be-assionment, discharges assignee from future liability to lessor, 249. 
to whom it may be made, 249. 
liabilities of successive assignees upon, 251. 

Beceiftb fob Bent, evidence of change of tenancy, 281. 

Beceiyeb, distress by, 134. 
notice to quit by, 271. 

Beoitals in a lease, 73. 

Bbddenduh, form of, 83. 

Beduction of Bent, effect of verbal agreement for, 117. 

Be-entbt, Pboviso fob, how framed, 88. See Pboyiso foe Be-bntbt. 

Beoistbation of Leases, when necessary, 105. 

Belation of landlord and tenant, requisites to, 1. 

Be-letting, when it deprives landlord of claim to previous rent, 231. 
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Relief, 

against forfeitnre for nonpayment of rent, 288, 290. 

breach of covenant to insure, 289, 290. 
ooTonants for breach of which courts of eqnity will not grant, 291. 

Remittance of Reitt, by post, 129. 

Removal of Fiztubes, when to be made, 296. 

Renewal of Leases, to infants or married women, 6. 
by infants or married women, 6. 
of lunatics' property, 7. 
by ecclesiastical corporation, 20. 
surrender for pnrpoee of, yalid without surrender of underleases, 282. 

Rent, 

reservation of, 83. 

to whom to be reserved, 83. 
mode of reservation, 84. 
net rent, meaning of, 84. 
rent payable in advance, 83. 
certainty as to amount of, 83, 131. 
covenant for payment of, 86. 
runs with the land, 247. 
lessee liable upon, after assigning lease, 250. 
what may be reserved as, 109. 
payments which are not, 110. 

sums reserved on leases of incorporeal hereditaments, 110. 

chattels, 110. 
a mere licence. 111. 

agreement for a lease, 111. 
additional rent for improvements, 111. 
payments over and above the rent, 112. 
reserved on assignments, 112. 
to stranger, 112. 
when payable, 112. 

where there is no express stipulation, 1 12. 
construction of express stipulations, 112. 
payment before the rent day, 114. 

on morning of rent day, 114. 
where payable, 116. 

where there is no express agreement, 116. 

tenant has covenanted to pay rent, 116. 
on lease by sovereign, 116. 
to whom payable, 116. 
agents, 115. 

under lease made by mortgagor before mortgage, 116. 
^ effect of notice by mortgagee, 116. 
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Rent — eotUintied. 

to whom payable — continued. 

under lease made by mortgagor after mortgage, 1 16. 

effect of notice by mortgagee, 116. 
npon lease by joint tenants, 116. 

tenants in common, 116. 
awagnment of rcTersion, 117. 
effect of payment to person not entitled, 117. 
amount payable, 117. 

effect of alteration in, S5. 
effect of veibal agreement for reduction, 117. 
increased rent, 118. 
set-off against rent, 118. 

deductions which may be made from rent, 119 — 122. 
construction of express ooTcnants as to, 122 — 124. 
payment of rent after destruction of premises, 124. 

where premises are unfit for habitation, 125. 
on non-repair by landlord, 125. 
suspension of, upon eviction by landlord, 126, 231. 
apportionment of, 126. 

in respect of estate, 126. 
time, 127. 
payment of, 128. 
effect of, 129. 

in creating tenancy from year to year, 52, 53, 54. 
as act of part performance, 63. 
within what time recoTerable, 151. 
right of landlord to, not barred by nonpayment, 151. 
demand of, before distress, 153. 

not reoorerable under leases for illegal or immoral purposes, 200. 
remedies for recovery of, 130 — 189. 
distress, 131—180. 

on execution against tenant, 181 — 185. 
on bankruptcy of tenant, 185—187. 
action, 187— 188. 

Rknt-CHABOB, within what time recoTerable, 150. 

Bepaib, 

liability of tenant as to, where there is no express agreement, 189. 
obligations of tenants at will, 189. 

from year to year, 189. 
for terms of years, 190. 
Ufc, 190. 
miderlessee, 238. 
landlord, 190. 
liability of tenant as to, where there is an express agreeme^ 191. 
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Repaib — eontiwi^d. i 

coDstraction of general coyenont t6 repair, 191. \ 

coTenant to put into repair, -193. | 

keep in repair, 193. \ 

covenantB to repair generally and to repair after notice, 

194. 
conditional coyenants to repair, 195. 
special agreements relating to repairs, 195. 
when liability of lessee upon covenant commences, 196. 
no relief in equity for forfeiture on breach of, 291. 
measure of damages for breach of covenant to repair, 197. 
when covenants to repair nm with land, 247. 

Replevin, when applicable, 176. 

substantial damages not recoverable upon, 176. 
proceedings in, 176 — 178. 
security upon, 178. 

Rescue, remedy for, 163. 
of illegal distress, 175. 

Rbsebvation, 

how it differs from an exception, 77. 
construction of, 77. 

of right of hunting, shooting, &c., 79. 

Rbyebsiok, 

what is sufficient to support a distress, 132. 

tenant from year to year xmderletting from year to year, 136. 
effect of severance of, on lease by joint-tenants, 136. 

on conditions of re-entry, 253. 
grant of, 252. 

remedies of grantees, 252. 

lessees, 252. 
grantee may avail himself of notice to quit given by preceding 
owner, 271. 
when surrendered or merged, next vested estate to be deemed rever- 
sion, 283. 

Royalty, payable to owner of brickfield, 110. 

Sale undeb Distbess, requisites to, 164. 
when to be made, 169, 172. 
standing com and growing crops, 173. 

how long landlord may remain on premises for purpose of selling, 172. 
no order required to be observed upon, 170. 

of hay and straw prohibited from being carried off the premises, 170. 
where it may be made, 171. . 
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Sale rNBBB DismsBR^eimtimMrd. 
to whom it mtif be made, 171. 
to appnusersy 171. 
not to landlord, 171. 
action for not seDing for best price, 170, 180. 

selling befoie the proper time, 173, 180. 
postponement of, 172. 

form afeonseni to, 172, n. (r). 
of cattle impoimded, to recoTer cost of food and water, 162. 

Second DiSTREaB, cannot generallj be made, 157, 175. 
when it maj be made, 15S, 163. 

Second Notice to Quit, when wairer of former notice to qnit, 273. 

See, leases of lands assigned as endowment of, 19. 

Seizube, of goods nnder distress, how made, 156. 
requisites to^ 156. 

Sbpabatb Use, leases bj married women of pr u p eit j i settled to, 9. 

Servant, occnpation bjr, 47, 51. 

sendee of notice to qoit npon, 271. 

of landlord, effect of tenant's becoming, 281. 

Service, of notice of distress^ 165. 
of notice tp qnit, 271. 

giren bj landlord, 271. 
tenant, 272. 

Services, personal, resenred as rent, 110. 

Sbt-off, 

against rent, 118. 
general mle, 118. 
on action for rent, 119. 

Settled Estates, leases of, 34 — 41. 
Innatics*, leases of, 8. 
leases of, bj hnsbands entitled in right of wires, 10. 

Sewebs' Rate, when it may be deducted from rent, 120, 223. 
tenant liable to pay, under resezradon of net rent, 84. 

Sheep, when distrainable, 142, 143. 

Sheriff, duty of, on execution against tenant, 182. 
action by landlord against, 183. 
form of notice to, 183, n. (n). 

taking fixtures belonging to landl(«d, restrained by Court of Chan- 
cery, 184.. 
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Shebiff - continued. 

not to sell clover or artificial grass growing nnder standing com, 208. 
not to sell off straw, turnips or manure in any case, or haj, &c. con- 
trary to covenants, 209. 
may dispose of produce subject to agreement to exi>end it on land, 209. 
to send notice by post to landlord and his agent, stating that produce 
has been seized, 209. 

Shop, 

covenant not to use premises as, 205. 
form of, 322. 

SiGNATUBB, whether essential to leases, 103. 

Shall Tenements, proceedings before justices for recovery of, 306. 
proceedings in county courts for recovery of, 310. 

Specific Pbbpobmancb, • 

of contract for agreement for lease, 65. 
requisites to, 65. 
where not granted, 66. 

SPOBTiNa; construction of reservation of right of, 79, 260. 

construction of covenant for quiet enjoyment in lease of exclusive 

right of, 232. 
grant of leave to hunt over premises, 261. 
special agreements relating to, 261. 

Stamps, on agreements, 66. 
on leases, 93—101. 

amount of duty, 98, 99. 

how charged on produce, &c. reserved as rent, 99. 
on leases by ecclesiastical corporations, 100. 
Trinity College, Dublin, 100. 
where duty may be denoted by adhesive stamp, 101. 
where two stamps are necessary, 97. 
efPect of want of, 93. 
provisions as to stamping instruments after execution, 94. 

executed abroad, 94. 
terms ux>on which unstamped instruments may be received in evidence, 

94. 
on counterparts and duplicates, 102. 
on appraisements, 168. 

Statutes cited. See Index op. 

Stattttoby Fobm of Lease, 317—324. 

Stbanoeb to the Beyebsion, sums by way of rent reserved to, 112. 
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Straw, 



of, 138. 
idiere to be impoimded, 159. 

sale of, on oondition that purchaser shall consume it on premises, 
170. 
taken in execution, not to be sold off, 209. 
construction of agreements relating to, 212. 

SuFFEBAVCB, tenancy by, instances of, 49. 
eflEect of assent of owner, 50. 
how detennined, 262. 

SUTFEBANCB, tenant by, cannot underlet, 235. 

SUKSET, distress made after, illegal, 150, 175. 

SUBETIES FOB BENT, 

in lease of wife's lands not acknowledged by her, 104. 
how dischaiged, 273. 

SUBBENDEB, apportiomnent of rent upon, 126. 
express, 278. 

how to be made, 279. 
impUed, 279. 

acts which constitute, 279. 

delivery and acceptance of keys, 279. 
acceptance of new lease, 280. 

by landlord of third person as tenant with con« 
sent of prior tenant, 281. 
creation of inconsistent relation, 281. 
operation of, on rights of third persons, 281. 
for purpose of renewal, valid without surrender of underleases, 282. 

SUBPENBIOK OF RENT, ou eviction from part of premises, 126. 

Tail, tenants in, leases of settled estates of lunatic, 8. 
leases by, 26. 

Taxes, 

liability to pay, where there is no express agreement, 228. 

taxes which fall on landlord, 119, 120, 223. 

statutory provisions as to payment of poor rates, 224. 
agreements relating to property tax, 225. 

payment of tithe rent-charge by landlord or succeeding tenant, 225. 
construction of agreements relating to payment of, 226. 

TBCHmcAL Tebms, when evidence o^ is admissible to explain lease, 70. 

TEKANcnr, creation of, 1. 
different kinds of, 49. 
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different kinds of — cantinued. 

hj sufferance, 49. 

at wiU, 50. 

from jear to year, 53. 

for years, 57. 

for life, 59. 
contract of, 60. 

agreements for leases, 61. 

leases, 67. 
terms of, 109. 
determination of, 262. 

Tenant's Fixtubes, what articles are, 294. 

Tekdeb, of amends in action for irregular distress, 181. 
of rent, 167. 

what constitutes, 167. 

person distraining entitled to, 151. 

to whom to be made, 166. 

effect of, before seizure under distress, 154, 175. 

after seizure, but before impounding, 166. 

after impounding, 166. 

on distress of growing crops, 166. 
to preyent a forfeiture, 285. 

Terms, of tenancy, 109. 
of quitting, 292. 

Theeeabouts, meaning of, 77, n. (a). 

Thousand, meaning of, by local usage, 71. 

Tillages, compensation for, 800. 

landlord bound to pay for, where no incoming tenant, 801. 

TiMBEB, what are timber trees, 217. 
property in, 217. 

as between landlord and tenant, 217. 

third persons, 217. 
windfalls, 218. 
construction of exception of, 78. 

agreements relating to, 218. 

Tithe Bent-chaboe, when it may be deducted from rent, 120, 223. 
left unpaid by outgoing tenant, 225. 

Tithes, leases of, 69. 

Title, lessor's, to be made out on sale of lease, 252. 
implied contract as to, on agreement for lease, 64. 

F. BB 
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Title-Deeds, canDOt be distrained, 139. 

Tolls of Tubnpike Roads, agreements for letting, 69, n, (i). * 

Tbade, contracts in restraint of, 'when valid, 202. 

covenants prpbibiting exercise of trade on demiaed praniaca, 203 

run with the land, 247. 

relating to trading with particular persons, 205. 
fixtures, 294. 

Trees, what, are timber, 217. 
property in, 217. 

boshes, 218. 

windfalls of trees, 218. 
constmction of agreements relating to, 218. 
planted by tenant, not removable by him, 294. 

Trespass, AcnoN of, not maintainable nntil entry, 107. 
for illegal distress, 178. 

Trikitt Colleoe, Dublin, stamp dntj on leases by, 100. 

Trustee, leases by, 30. 

leases to, by eestui que tnuit, 44. 

in bankmptcy may dispose of lease, notwithstanding proviso or cove- 
nant against assignment, 241. 
what property vests in, 257. 
may disclaim onerons lease, 257. 

Under-lease, 

right to underlet where there is no express agreement, 235. 
tenant for years or from year to year, 235. 
tenant at will or by sufferance, 235, 264. 
constmction of express covenants relating to underletting, 236. 
how distinguished from an assignment, 236. 

surrender of, not necessary on surrender of original lease for purpose 
of renewal, 282. 

Under-tenant, implied agreement by his landlord to protect him from 
superior landlord's distress, 230. 
when he may deduct from rent payments to original landlord, 121. 
rights and liabilities of, 237. 

as against original lessor, 237. 
nnderlessor, 238. 
other under-tenants, 239. 
original landlord cannot recover against, by notice to quit in his own 

name, 271. 
effect of holding over by, 302. 

Universities, leases by, 22. 



' c _ 



INDEX. 371 

Unstamped Instbxtments, on what termg recoiyed in evid6n<», H, 

Ubagb. See Custom. 

when eyidence of, is admitted to exphun lease, 70. 

Use, things in, cannot be distrained, 140. 

Use and Occupation, when maintainable, 108, 188. 
measure of damages in, 188. 
against person in possession nnder contract of sale, 51. 

Usual Covenants, what are, 80. 
Usual Feasts, meaning of term, 113. 

Vebbal Disclaimeb, what expressions amoirat to, 274. 

Verbal Evidence, when admissible, 69—71. 

Vebbal Lease, in what cases valid, 68. 

Void, 

lease, effect of occupation nnder, 51. 
payment of rent nnder, 53. 
acceptance of, not implied snrrender, 280. 
assignment; not a breach of covenant not to aasign, 242. 

VoLUNTABY WASTE, what amoonts to, 198w 

Waives, 

of notice to qnit, 272. 

by second notice to qnit, 273. 
acceptance of rent, 273. 
' holding OTer, 273. 
consent of both parties requisite to witiidrawal of notice to quit, 
273. 
of forfeiture, 286. 

acts amounting to, 286. 

acceptance of rent due after forfeiture, 286. 
unqualified demand of rent after forfeiture, 287. 
agreement by landlord to grant new lease after expiration of 
forfeited lease, 287. 

advice by landlord after forfeiture, to purchase interest of 
lessee, 287. 

where breach of covenant causing forfeiture is continuous, 
287. 
of double value, 804. 

Wall, ownership of, 216. 
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WABSAirr OF DlSTRESB^ 

form off 162, n. (z). 

impUed indemnify to bailiff under, 152. 
express indemnity to bailiff, 158. 

Waste, 

Toluntarj, wbat constitates, 198. 

acts of deetmction, 198. 

changing nature of demised premises, 199. 
permissiTe, what constitutes, 199. 
liability for, of tenants for life or years, 200. 

at will, or from year to year, 200. 
remedy for, 200. 

action at law, 200. 

injunction of court of chancery, 200. 
by tenant at will, determines his tenancy, 264. 

» 

Wabtes, leases of, by lords of manors, 29. 
Wateb, meaning of term, 75. 

Way, Right of, under what words will pass, 76. 
leases of, 69. 

Weekly Tenancy, length of notice required to determine, 265. 

Will, Tenancy at, how created expressly, 50. 
when it arises by implication, 50. 
effect of payment of rent, 52. 
reservation of rent upon, 52. 
how determined, 268. 
expressly, 268. 
impliedly, 263. 

by what acts of landlord, 268. 

tenant, 264. 

Will, Tenant at, 

obligations of, as to repairs, 189. 

fences, 215. 
liability of, for waste, 200. 
underleases by, 285. 
claim of, to emblements, 298. 

Windfalls of timber, to whom they belong, 218. 

WiNDiNO-UPp distress after commencement of, 143. 

Writ, in ejectment, when it may stand in place of demand and re-entry, 
285. 
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Teab to Teab, Tekanct fbom, how disting^shed from tenancy at 
wiU, 63. 
how created expressly, 53. 
where it arises hy fanplication, 58, 68. 
how implication may be rebutted, 54. 
when implied tenancy commences, 56. 
when determinable, 265. 
how determinable, 265 — 274. 

notice to quit, 265^274. 

verbal disclaimer, 274. 
circnmstances showing intention to create, 52. 
terms consistent with, 56, 57. 

Ybab to Yeab, Tenant from, 
obligations of, as to repairs, 189. 

fences, 215. 
liability for waste, 200. 
right to underlet, 235. 

Yeabs, Tenanct fob, how created, 57. 
what certainty requisite, 58, 80, 81. 
may be made dependent on contingency, 58. 

Yeabs, Tenant fob, 

obligations of, as to repairs, 190. 

fences, 214. 
liability of, for waste, 200. 
right to underlet, 235. 
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Oke's Magisterial Synopsis ; a Practical Guide for Magis- 
trates, their Clerks, Solicitors, and Constables ; comprising Summary Convictions 
and Indictable Offences, with their Penalties, Punishments, Procedure, &c., 
alphabetically and tabularly arranged : with a Copious Index. Thirteenth JEdUion. 
By Thokas W. Saundebs, Esq., late Recorder of Bath, and now one of the 
Metropolitan Police Magistrates. In 2 toIs. Syo. 3/. 3«. doth ; 3/. \Zs. calf. 

Oke's Mag^terial Formnlist ; being a complete Collection 

of Forms and Precedents for practical use in all Cases out of Quarter Sessions, and 
in Parochial Matters, by Magisfcratee, their Clerks, Solicitors and Constables. 
Sixth £dition, enlarged and improved. By Thoicas W. Saundbbs, Esq., late 
Beoorder of Bath, and now one of the Metropolitan Police Magistrates. 8vo. 
38<. doth. 42«. half-calf. 43«. calf. 

"In selectmg Mr. Saunders to follow in the atepe of Mr. Oke, the pnbliaherB ezemsed wise 
discretion, and we congratulate both author and publishers ui)on the complete and vctj excellent 
manner in which this edition has been prepared and is now presented to the profession." — low 

Oke's Handy Book of the Game Laws ; containing the 

whole Law as to Grame Licences and Certificates, Gun Licences, Poaching Preven- 
tion, Trespass, Kabbits, Deer, Do^ Birds, and Poisoned G-rain, Sea Birds, WOd 
Birds and Wild Fowl, and the Kating of Game throughout the United Kingdom. 
STstematically arranged, with the Acts, Decisions, Notes and Forms. Third 
Bdition, with Supplement to 1881. B^ J. W. WnjJS Btjnd, M.A., LL.B., 
Barrister-at-Law, Author of ''The Law relating to Salmon Fisheries in 
England and Wales," &c. Post Svo. 16<. doth. 

%* The Supplement may be had separately , price 2i. 6d.f sewed. 

** A book on the Game Laws, brought up to the present time, and induding the recent Acts 
with renrd to Wild Fowl, &c. was mudi needed, and Idlr. Willis Bund has most oppartunelT 
supplied the want by bringing out a reirised and enlarged edition of the very useful Handy Book 
of which the late Mr. Oke was the Author."— rAa Fidd. 

Oke's Handy Book of the Fishery Laws ; contamin^ 

the Law as to Fisheries, IVivate and Public, in the Inland Waters of England 
and Wales, and the Freshwater Fisheries Preservation Act, 1878. Systema- 
ticallj arranged, with the Acts, Decisions, Notes and Forms. BtGeobob C. 
Od, author of "The Magisterial Synopsis" and "Formulist," "The Laws of 
T urnp ike Roads," &c., &c. Second Edition^ with Supplement to 1884. By 
J. W. WiLLiB Bum), M.A., LL.B., of Lincoln's Inn, Barrister-at-Law, Chair- 
man of the Serem Fishery Board. In One Vol. Post 8to. 6«. cloth. 

%* The Supplement may he had separately^ 1«. sewed, 

Oke's Laws as to Licensing Inns. &C.1874; containing 

the Licensing Acts of 1872 and 1874, and tne other Acts in force as to Ale-houses, 
Beer-houses, Wine and Refreshment-houses, Shops, &c. where Intoxicating 
Liquors are sold, and BilHard and Occasional Licences. Systematioally arrangedy- 
wiui Explanatory Notes, the authorized Forms of licences. Tables of Offences, 
Index, &c. By Gteobob C. Osb, late Chief Clerk to the Lord Mayor of Lo ndon. 
Second Edition^ with all the Cases decided to the present time. By W. CuinavoBAX 
Guar, Esq., Barrister-at-Law. Post 8yo. 10«. doth. 

" The sirangement m chapters adopted by Mr. Oke seems to as better than the plan pmsoed 

by the anthors of the rival work."— AyUeaor** Journal. 
** ICr. Oke has broo^t out br far the best edition of the act.'*— Zov Thmee, 
"We are sore that lawyera who have lioensinff cases and masistrates who haye to administer 

the new act will be very glad to hear that Mr. Oke has published a treatise on the sabJeoL"— 

Law JountaL 



%* For complete Catalogue, see end of ihia Work. 
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